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The extraordinary proceedings described 
in recent dispatches, on the part of the Kan- 
sas judge, who was elected to that position 
by the farmers’ organization, because he was 
not a lawyer and.didn’t know any law, ap- 
pears to be a natural sequence of the election 
of an ignoramus to the bench. His actions 
would be ludicrous if they were not so serious 
in their results. The legal aspect of the 
matter is that he has defied the Supreme 
Court of the State of Kansas by setting aside 
its order in a foreclosure suit. To enforce 
his own order he has caused the arrest and 
imprisonment of the receiver of the property, 
for contempt of court in obeying the order of 
the higher tribunal, and has caused the arrest 
of the sheriff for releasing the receiver upon 
a writ of habeas corpus granted by the 
supreme court. He is reported to have re- 
fused to give any attention whatever to pro- 
ceedings forthe foreclosure of mortgages, 
stating, as his reason, that such actions are 
oppressive to the people. It was proposed, 
at the time of the election of this ‘‘freak,’’ to 
send him to a law school before taking his 
seat on the bench. But the plan was aban- 
doned, and doubtless with reason. It is plain 
to be seen from his antics that the man not 
only never knew any law, but that he is inca- 
pable of acquiring it. He lacks ina woeful 
degree that common sense which, in a judge, 
is as necessary as, and often passes for, legal 
learning. Even a jackass knows better than 
to try ‘o impede the progress of a locomotives 
But this Kansas species doesn’t hesitate to 
antagonize the supreme court and public 
opinion as well. The overthrow of accepted 
legal procedure and the defiance of acknowl- 
edged authority may seem the proper thing to 
the jaundiced visions of fanatics, but it will 
hardly commend itself to civilized people. If 
the organization which elected this man and 
which it is claimed now uphold him, stands 
for dishonesty in the treatment of creditors 
and irregularity in the administration of jus- 
tice, its early dissolution is to be hoped for. 
As for ‘‘Judge’’ McKay, his career should be 
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cut short by removal from the position he has 
disgraced. 


Oe 


The Supreme Court of the United States, in 
the recent case of Henderson v. Carbondale 
Coal Co., has taken occasion to adopt the 
rule, as laid down by some of the authorities, 
that the mailing a letter, properly addressed 
and stamped, to a person known to be doing 
business in a place where there is established 
a regular delivery of letters, is proof of the 
reception of the letter by the person to whom 
it is addressed. Such proof, however, is open 
to rebuttal, and ultimately the question of de- 
livery will be decided on all the circumstances 
of the case. This presumption, as the court 
says, is not a presumption of law, but one of 
fact, and is based on the proposition that the 
post-office is a public agency, charged with 
the duty of transmitting letters, and on the 
assum) tion that what ordinarily results from 
the transmission of a letter through the post- 
office probably resulted in the given case. 
But no such presumption arises unless it ap- 
pears that the person addressed resided in the 
city or town to which the letter was addressed. 





NOTES OF RECENT DECISIONS. 





CARRIERS OF PassENGERs — ‘‘ ConTRACT 
Ticket’’—ExemptTion FROM LiaBitity—Con- 
FLict oF Laws.—In Fonseca vy. Cunard §. S. 
Co., 27 N. E. Rep. 665, decided by the Su- 
preme Court of Massachusetts, it appeared 
that upon the face of a steamship ticket 
issued in England, entitled a ‘‘contract 
ticket,’’ appeared notice that the owners of 
the ship would not be responsible for loss or 
damage to baggage, and on the back was a 
stipulation to which attention was called on 
the face, that the company would not be 
liable for loss of or injury to luggage ‘‘aris- 
ing from * * negligence of the company’s 
servants.”’ It contained also nearly two 
quarto pages of printed matter, minutely de- 
scribing the rights and liabilities of the par- 
ties during the voyage. The court held that 
one who has traveled on such ticket, although 
he has not read or signed it, cannot recover 
for damage to his baggage by the negligence 
of the steamship’s servants. Such contract 
being vahd in England, where made, will be 
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enforced in Massachusetts, although, if made 
in the latter place, it would be void as against 
public policy. Knowlton, J., says: 

It is not expressly stated in the report that the law 
of England was put in evidence as a fact in the case, 
but it seems to have been assumed at the trial, if not 
expressly agreed, that this law should be considered, 
and the argument before this court has proceeded on 
the same assumption. It is conceded that the pre- 
siding justice correctly found and ruled as follows: 
“That the contract was a British contract; that by the 
English law a carrier may by contract exempt himself 
from liability, even for loss caused by his negligence; 
that in this case, as the carrier has so attempted, and 
the terms are broad enough to exonerate him, the 
question remains of assent on the part of the plain'iff.” 
That part of his ruling which is called in question by 
the defendant is as follows: “This has been decided in 
Massachusetts to be a question of evidence, in which 
the lex fori isto govern; that, although it has been 
decided that the law conclusively presumes that a con 
signor knows: and assents to the terms of a bill of 
lading or a shipping receipt which he takes without 
dissent, yet a passenger ticket, even- though it be 
called a ‘contract ticket,’ does not stand on the same 
footing; that in this case assent is not a conclusion of 
law, and is not proved as a matter of fact.’”’ The prin- 
cipal question before us is whether the plaintiff, by 
reason of his acceptance and use of his ticket, shall be 
conclusively held to have assented to itsterms. It 
has often been decided that one who accepts a con- 
tract and proceeds to avail himself of its provisions is 
bound by the stipulations and conditions expressed in 
it, whether he reads them or not. Grace v. Adams, 
100 Mass. 505; Insurance Co. v. Buffum, 115 Mass. 343; 
Rice v. Manufacturing Co., 2 Cush. 80; Hoadley. v. 
Transportation Co., 115 Mass. 304; Insurance Co. v. 
Railroad Co., 72 N. Y¥.9. This rule is as applicable 
to contracts for the carriage of persons or-property as 
to contracts of any other kind. Grace v:> Adams, uli 
supra; Railroad Co. v. Chipman, 146- Mass. 107, 14 N. 
E. Rep. 940; Parker v. Railway Co.,2 C. P.-Div. 416, 
428; Harris v. Railway Co., 1 Q. B. Div. 515; York Co. 
v. Railroad Co., 3 Wall. 107; Hill v. Railroad €o., 73 
N. Y. 351. The cases in which it is held that one who 
receives a ticket which appears to be a mere check 
showing the points between which he is entitled to be 
carried, and which contains conditions on its back 
which he does not read, is not bound by such condi- 
tions, do not fall within this rule. Brown v. Railway 
Co., 11 Cush. 97; Malone v. Railroad Corp., 12 Gray, 
388; Henderson v. Stevenson, L. R. 2 H. L. Se. 470; 
Quimby v. Vanderbilt, 17 N. Y. 306; Railway Co. v. 
Stevens, 95 U. 8. 655. Such a ticket does not purport 
to be a contract which expressly states the rights of 
the parties, but only a check to indicate the route over 
which the passenger is to be carried, and he is not ex- 
pected to examine it to see whether it contains any 
unusual stipulations. The precise question in the 
present case is whether the ‘‘contract ticket”? was of 
such a kind that the passenger taking it should have 
understood that it was a contract containing stipula- 
tions which would determine the rights of the parties 
in reference to his carriage. If so, he would be ex- 
pected to read it, and, if he failed to do so, he is 
bound by its stipulations. 
writing the greater part of two large quarto pages, 
and bore the signature of the defendant company, af- 
fixed by its agent, with a blank space for the signature 
of the passenger. The fact that it was not signed 
by the plaintiff is immaterial. Quimby v. Rail- 
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road Co,, 150 Mass. 365, 28 N. E. Rep. 205, and 
cases there cited. It contained elaborate provisions in 
regard to the rights of the passenger on the voyage, 
and even went into such detail as to give the bill of 
fare foreach meal in the day for every day of the 
week. No one who could read could glance at it with- 
out ‘seeing that it undertook expressly to prescribe 
the particulars which should govern the conduct of 
the parties until the passenger reached the port of 
destination. In that particular it was entirely unlike 
the paste-board._tickets which are commonly sold to 
passengers on railroads. In reference to this question 
the same rules of law apply to a contract to carry a 
passenger asto a contract for the transportation of 
goods. There is no reason why a consignor who is 
bound by the provisions of a bill of lading which he 
accepts without reading should not be equally bound 
by the terms.of a contract in similar form to receive 
and transport him as a passenger. In Henderson v. 
Stevenson, ubi supra, the ticket was for trapportation 
a short distance—from Dublin to Whitehaven,—and 
the passenger was held not bound to read the notice 
on the back because it did not purport to be a con- 
tract, but a mere check given as evidence of his right 
to carriage. In later English cases it is said that this 
decision went to the extreme limit of the law, and it 
has repeatedly been distinguished from cases where 
the ticket was in a different form. Parker v. Railway 
Co.,2 C. P. Div. 416, 428; Harris v. Railway Co., 1 Q. 
B. Div. 515; Burke v. Railway Co., 5 C. P. Div. 1. 
The passenger in the last-mentioned case had a coupon 
ticket, and it was held that he was bound to know 
what was printed as a part of theticket. Steers v. 
Steam-ship Co., 57 N. Y. 1, is in its essential facts 
almost identical with the case at bar, and it was held 
that the passenger was bound by the conditions 
printed on the ticket. In Quimby v. Railroad Co., 
ubi supra, the same principle was applied to the case 
of a passenger traveling on a free pass, and no sound 
distinction can be made between that case and the 
case at bar. We areof opinion that the ticket de- 
livered to the plaintiff purported to be a contract, and 
that the defendant corporation had a right to assume 
that he consented to its provisions. All these pro- 
visions are equally binding on him as if he had read 
them. The contract being valid in England, where it 
was made, and the plaintiff’s acceptance of t under 
the circumstances being equivalent to an express as- 
sent to it, and it not being illegal or immoral, it will 
be enforced here, notwithstanding that a similar con- 
tract made in Massachusetts would be held void as 
against public policy. Greenwood v. Custis, 6 Mass. 
358; Forepaugh v. Railroad Co., 128 Pa. St. 217,18 
Atl. Rep. 503, and cases cited; Jn re Missouri S. S. 
Co., 42 Ch. Div. 326, 327; Liverpool & G. W. Steam 
Co. v. Phenix Ins. Co., 129 U.S. 397, 9 Sup. Ct. Rep. 
469. 


Corporations — DEFECTIVE ORGANIZATION 
—PaRtneERSHIP.—The effect of failure on the 
part of promoters of a corporation to comply 
with the statutory requirements of organiza- 
tion is considered by the Supreme Court of 
Illinois, in Bushnell v. Consolidated Ice Ma- 
chine Co., 27 N. E. Rep. 596, where it is 
held that the State alone can complain of the 
exercise by a corporation of its franchise be- 
yond the period for which it was organized, 
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and that under the provisions of Rev. Stat. 
Ill. ch. 32, that the certificate of complete 
organization shall after its issue by the secre- 
tary of State be filed in the office of ‘the re- 
corder of deeds in the county where the com- 
pany has its principal office, and that then 
the corporation shall be deemed fully organ- 
ized, even if corporate existence de jure 
depends on such filing, still, it- having taken 
all other necessary steps, and elected officers, 
and carried on business for several years, 
would be a de facto corporation, and one who 
took part in its organization, and was elected 
and acted as its secretary and general agent, 
cannot treat it as a partnership, and compel 
his fellow-corporators to account to him on 
that basis. Wilkin, J., says: 


But, assuming that a corporate existence de jure de- 
pends upon the filing of the certificate of complete 
organization in the office of the recorder of deeds of 
the county in which its principal office is located, and 
that the bill properly avers that it was not done in the 
case of the corporation in question, it by no means 
follows that it did not become a corporation de facto, 
as between the complainant and defendants. From 
the facts set up in the bill it clearly appears that there 
was an honest attempt by the incorporators to organ- 
ize a corporation authorized by the laws of this State. 
The necessary steps to perfect that organization were 
all taken as required by the statute, except that the 
final certificate was not recorded. It is shown by the 
bill that upon the issuing of that certificate its direct- 
ors elected the proper officers, and proceeded to the 
transaction of business as a corporation, and contin- 
ued to act as such until the filing of this bill—a period 
of more than five years. That these facts established 
a corporation de facto is settled by numerous decisions 
of this court. Pregident, etc. v. Thompson, 20 IIl. 
198; Rice v. Railroad Co., 21 Ill. 93; Baker v. 
Administrator, etc., 32 Ill. 79; Ramsey v. Insur- 
ance Co., 55 Ill. 811: Cincinnati, L. F. & C. R. Co. v. 
Danville & V. R. Co. 75 Ill. 113; Railway Co. v. 
Shires, 108 [il. 617; Hudson v. Seminary, 113 Ill. 618. 
That plaintiff in error, if he had been sued by the 
“Consolidated Ice-Machine Company” on his sub- 
scription to its capital stock, could not have questioned 
its corporate existence on the grounds alleged in his 
bill, is directly settled by several of the above-cited 
decisions. It is equally clearthat if during the time 
he was a member of said corporation it had been sued 
as such, neither he or any other of its members could 
have been heard to say that no such corporation ex- 
isted. The general rule is that one who deals with a 
corporation as existing de facto is estopped to deny as 
against it that it has been legally organized. It is the 
settled rule in this State that the legal existence of a 
corporation de facto cannot be questioned collaterally. 
See cases supra, and Renwick v. Hall, 84 Lil. 162; Peo- 
ple v. Trustees, 111 Ill.171; Keigwin v. Commission- 
ers, 115 Ill. 347,5 N. E. Rep. 575. It seems impossible 
to find a reason for placing the complainant in 
this bill in a more favorable position to deny the 
existence of the corporation in question than a mere 
subscriber to its capital stock, or one who as a third 
party had dealt with it as a corporation, and we are of 
the opinion that he could not do so in this collateral 





proceeding. He, however, not only seeks to question 
the legal organization of the corporation, but to have 
the same changed into a copartnership between him- 
self and the other incoporators, and to compel the de- 
fendants to account to him as his copartners. “A 
partnership is never created between parties by im- 
plication or operation of law apart from an express or 
implied intention and agreement to constitute the re-- 
lation.” 1 Bates, Party. § 3. In Phillips v- Phillips, 
49 Ill. 487, Caton, C. J., said: “A partnership can 
only exist in pursuance of an express or implied agree- 
ment to which the minds of the parties have assent- 
ed.”?” This rule will not prevent the enforcement of 
liability against persons as partners when sued by 
third parties. ‘Parties may so conduct themselves as- 
tobe liable to third persons as partners when in fact no- 
partnership exists as between themselves. The pub-- 
lic are authorized to judge from appearance and pro~ 
fessions, andare not absolutely bound to know the 
real facts; while the certain proof is positively known 
to the alleged parties toa firm.” Phillips v. Phillips, 
supra. On this latter ground parties who have attempt 
ed to organize a corporation, but have failed to com-- 
ply with thelawsoas to perfect their incorporation, . 
may be held liable as partners to creditors, as in Bige- 
low v. Gregory, 73 Ill. 197. This liability rests on the 
doctrine of estoppel. When, however, even a ered- 
itor has dealt with the corporation as such, partner- 
ship liability cannot be enforced even though the cor- 
poration has not been legally organized. Tarbell v- 


Page, 24 Ill. 46, It is wholly unnecessary, however, . 


in this case to determine when and under what cir- 
cumstances third parties may proceed against incor- 
porators -acting under a defective or imperfect organ-- 
ization, as individuals or copartners. 

In this case the complainant shows by his bill that 
he was not only one of the incorporators of the com- 
pany he now seeks to question, but that he was upon 
its complete organization, elected secretary and gener- 
al sgent, and acted as such for several months prior 
to his alleged disability, during which time he was 
actively ergaged in assisting to carry on its corporate 
business, and that, upon his being restored to health,. 
he still recognized its corporate existence, and sought 
to be restored to his rights therein. If the reeording 
of the certificate in question was essential to the or- 
ganization of the corporation there is nothing in this 
bill to show that it was not as much his duty to have 
it done as that of either of the incorporators. We are 
unable to perceive, then, upon what principle he can 
now compel those who, for anything appearing in this- 
bill, honestly supposed they were incorporated during” 
all the time the business mentioned in the bill was be- 
ing carried on, to account to him, upon the theory that 
they were his copartners. In fact, ifthe allegation as 
to his mental condition at the time his stock was sold 
was omitted from the bill, it would strike any one as- 
too clear for argument that he has failed to state a case 
entitling him to equitable relief; and it must, we think,. 
be held that whether that fact, together with the al- 
legation that his stock was sold without notice, and he 


* ousted from all participation in the business of the 


company, would entitle him to his action for that al- 
leged wrong, or to be restored to his former rights as 
a member of said corporation or not, no legal ground 
is shown by this bill for holding defendants liable to- 
him as partners. There is nothing in the case of Flagg 
v. Stowe, 8 Ill. 166, when the facts of that case are 
considered as they appear in that report, and in Stowe 
v. Flagg, 72 Ill. 397, contrary to the view here expect- 
ed. We have examined the numerous cases cited by 


counsel for plaintiff in error as giving support to the-~ 
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position that a corporation defectively organized may 
be treated as a copartnership, and the members held 
liable as partners; but when itis borne in mind that 
-complainant himself was a member of the corporation 
in question, and in no sense a third party, and that he 
is not seeking by this bill to recover for anything which 
he has been required to pay third parties for or on be- 
half of said corporation, they have no application. 
What he seeks to do is to have the corporation conver- 
ted into a partnership, contrary to the contract of the 
parties, simply because he and other incorporators 
failed to perfect, as he says, the corporation. He does 
not even show that he has been misled, or in any way 
injured, by the failure to have the certificate of com- 
plete organization recorded; neither does he pretend 
that the omission of any of the incorporators to have 
the same recorded was willful, or in way designed to 
injure him or others. 


NEGOTIABLE INSTRUMENT — CONSIDERATION 
—PayABLE AFTER DeatH.—The conclusion 
reached by the New York Court of Appeals, 
in Carnwright v. Gray, is of great interest, 
and in a measure, quite a novelty in the law 
of negotiable instruments. It is held that 
under the statutes of New York a promissory 
note need not express value upon its face, 
and that a promissory note payable thirty 
days after the death of the maker is valid. 
Brown, J., says: 

The statute of this State in reference to promissory 
notes provides as follows, 1 R.S.768. Section1. All 
notes in writing, made and signed by any person, 
whereby he shall promise to pay to any other person, 
or his order, or to the order of any other person, or 
unto the bearer, any sum of money therein mentioned, 
shall be due and payable, as therein expressed; and 
shall have the-same effect, be negotiable in like man- 
ner, as inland bills of exchange, according to the cus- 
tom of merchants. Section 4. The payees and indorsees 
of every such note payable to them or their order, 
and the holders of every such note payable to bearer, 
may maintain actions for the sums of money therein 
mentioned against the makers and indorsers of the same 
respectively, in like manner as in cases of inland bills 
of exchange, and not otherwise. Our statute is a sub- 
stantial re-enactment of the statute of Anne (3 & 4 
Anne, chap. 9), which provided that “all notes signed 
by a person promising to pay to another his, her or 
their order orto bearer,’”? should be construed to be by 
virtue thereof due and payable to any such person to 
whom the same is made payable, etc. This statute 
was held by the courts of England to include within 
dts terms a non-negotiable note. Smith v. Kendall, 6 
Mzurnford & East. 123; Burchell v. Slocock, 2 Ld. Raym. 
1545; 3 Kent’s Com. 77. Inthe case first cited Lord 
Kenyon said: ‘A note may be made payable to ‘A.’ 
or bearer, ‘A,’ or order, or to ‘A.’ only.’”? Similar de- 
<isions were made by the courts of this State under 
our own statute. Downing v. Backinstoes, 3 Caines, 
137; President v, Hurtin, 9 Johns. 217; Kimball v. 
Huntington, 10 Wend. 675; Hall v. Farmer,5 Den. 
484. In Downing v. Backinstoes, a non-negotiable 
note was declared on as witbin the statute and the de- 
fendant demurred on the ground that the declaration 
did not allege the transaction and consideration upon 
which the note was given. The court gave judgment 
for the plaintiff, saying ‘‘the very point was settled in 





Green v. Long, April term, 1798, in conformity to the 
adjudications in Westminister Hall.”’ In President v. 
Hurtin it was said: ‘The note set forth is a good prom- 
issory note within the statute, though it has not the 
words ‘bearer or order.’ This is the established 
English law, and the same rule is recognized by this 
court.”” In Kimball v. Huntington the action was 
upon a due bill inthis form: ‘Due Kimball & Ken- 
ston, three hundred and twenty five dollars, payable 
on demand.’’ Judge Nelson said: “The instrument 
is a promissory note within the statute. Neither the 
acknowledgment of value received or negotiable words 
are essential to bring it within the statute.” See also 
Carver v. Hayes, 47 Me. 957; Franklin v. March, 6 N. 
H. 364. No authority is cited in the courts of this 
State or of Engiand holding that a non-negotiable note 
is not within the terms of the laws cited, and we are 
of the opinion that the language of our statute includes 
anote payable toa person without words of negotia- 
bility. The instrument sued upon being therefore a 
promissory note within the statute of this State, it 
follows that it imports a consideration. By the ex- 
press terms of the statute the sum of money therein 
mentioned is declared to be ‘due and payable as there- 
in expressed.” That it is “due and payable” accord- 
ing to its terms is the legal conclusion which the court 
must draw from the instrument itself. A valid con- 
tract is thus declared to exist and of course a consid- 
eration must be implied. Hence ‘value received’? 
need not appear on the face of the note as those words 
express only what the Jawimplies. Hatch v. Trages, 
11 Ad. & Ell. 702; Hall v. Farmer, 5 Den. 484. The ef- 
fect of laws which make promissory notes negotiable or 
which authorize actions of debt upon them though non- 
negotiable, is to take them out of the common-law 
rule which requires that every contract must be shown 
by the party who sues upon it, to be supported by a 
consideration, and enables the holder to maintain 
an action thereon, without alleging or proving a 
consideration. In other words, a consideration is im- 
plied from the character of the instrument. Peasley 
v. Boatright, 2 Leigh, 195; Hatch v. Trages, supra. 
The English statute was enacted to settle the contro- 
versy that prevailed whether under the customs of 
merchants promissory notes were negotiable. They 
were thereby declared to be assignable or indorsable 
over in the same manner as inland bills of exchange 
were according to the customs of merchants, and hold- 
ers were empowered to maintain actions thereon in 
the same manner as they might do upon any inland 
bill of exchange made or drawn according to the cus- 
tom of merchants. Our statute contains similar provis- 
ions. Promissory notes and inland bills of exchange 
were by virtue of these laws put upon an equality. They 
were made negotiable if they contained words of ne- 


~ gotiabilty, but whether negotiable or not and whether 


they expressed value received or not, it was no longer 
necessary in actions thereon to aver and prove con- 
sideration. Such was and isthe rule as to inland bills 
of exchange: 1 Danl. Neg. Inst. § 161; Raubitschek v. 
Blank, 80 N. Y. 479; Averett’s Adm’r v. Booker, 15 
Gratt. 168; Wells v. Brigham, 6 Cush. 6. And the 
same rule under the statute was made applicable to 
promissory notes. Townsend v. Derby, 3 Mete. 363; 
Dean v. Carruth, 108 Mass. 242; Bank of Troy v. Top- 
ping, 9 Wend. 277; 13 Id. 557; Chitty Bills (9th Am. ed.) 
78-181; Paine v. Noelke, 53 How. Pr. 273; Story Prom. 
Notes, § 51; 3 Kent. Com. 77, 78; 1 Pars. Cont. (6th ed.) 
249; 1 Pars. Bills, 193. The statute does not require a 
note to express value received upon its face and no 
definition of such an instrument requires the expres- 
sion of the fact. ‘The note sued upon, although by its 
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terms payable after the death of the maker, was a 
valid instrument. A promissory note defined to bea 
written engagement by one person to pay absolutely 
and unconditionally to another person therein named, 
or to the bearer, a certain sum of money at a specified 
time, or on demand. Story Prom. Notes, § 1; Cool- 
idge v. Ruggles, 15 Mass. 887. It must contain the 
positive engagement of the maker to pay at a cer- 
tain definite time, and the agreement to pay must not 
depend on any contingency, but be absolute and at all 
events. Tried by this standard the instrument set out 
in the complaint was a valid promissory note. The 
fact that it was payable after the death of the maker 
did not affect its character. 3 Kent Com. 76. 


Norarigs Pusitic— Power TO PuNISH.— 
The Supreme Court of Nebraska, in Court- 
nay v. Knox, 48 N. W. Rep. 763, hold that 
notaries public, under section 7, ch. 61, 
Comp. St., are not authorized to punish by 
fine of imprisonment, persons guilty of mis- 
demeanor or misbehavior during the taking 
of depositions, and that in the taking of dep- 
ositions, notaries public are not exercising 
judicial functions and do not constitute a 
law court. Their powers are solely derived 
from the statute. Cobb, C. J., thus con- 
cludes a lengthy opinion: 

In Ex parte Mallinkrodt, 20 Mo. 493, it appeared 
that the petitioner was committed to jail by a notary 
public of St. Louis county for contempt in not pro- 
ducing certain books and papers in obedience toa 
subpena duces tecum issued by the notary to give tes- 
timony in an action pending in the circuit court of St. 
Louis. The mittimus set forth that the petitioner ad- 
mitted having the books and papers in his possession 
when the subpcena was served, and has since delivered 
them to one of the defendants to avoid producing them 
at the taking of his deposition. The notary commit- 
ted him to jail, there to remain until he should pro- 
duce them, their materiality being made to appear by 
the affidavit of the agent of the plaintiff. The court 
said that the actof February 13, 1847, empowered no- 
taries to take depositions under the act entitled “‘Dep- 
ositions,” approved January 17, 1845. The fifteenth 
section of that act authorized the officer to compel the 
attendance of witnesses, in the same manner and un- 
der like penalties as any court of record in this State. 
The eighth section provides that a witness who shall 
refuse to give evidence, which may lawfully be re- 
quired, may be committed to prison by the person 
authorized to take the deposition. The court held 
that the power of notaries in taking depositions is 
strictly statutory. They can do nothing not expressly 
authorized, and under the circumstances which au- 
thorize it. Thereis no power given to commit a wit- 
ness for refusing to produce books. Powers in dero- 
gation of the rights of the citizen are to be strictly 
construed. The prisoner was discharged. - All the 
judges concurred. The distinction here made between 
the taking of the testimony of the witness and requir- 
ing him to produce books and papers relating to his 
business was more -distinctly drawn and declared by 
the Supreme Court of the United States in Kilbourn’s 
Case against the sergeant-at-arms, the speaker, and a 
select committee of the house of representatives of 
the forty-fourth congress. Kilbourn, for refusing to 





answer certain questions and produce his books and 
papers relating to his partnership in a real estate poo: 
in the District of Columbia, was, by order of the house 
of representatives, imprisoned in the common jail 45 
days, and until the adjournment of congress. He 
brought an action against fhe officers who executed 
the order and the committee which brought him be- 
fore the house, and recovered against them $15,000 
damages. It was taken on error to the Supreme Court 
of the United States, which held that, although the 
house could punish its own members, could decide 
contested elections, and determine the qualifications 
of members, could exercise the sole power of impeach- 
ment of government officers, and might, where the 
examination of wit was ry to the accom- 
plishment of these ends, fine and imprison a contuma- 
cious witness; there was not to be found in the con- 
stitution of the United States any general power vested 
in either house of congress to punish for contempt; 
and Justice Miller said: ‘*‘Whether the power of pun- 
ishment in either houses by fine or imprisonment goes 
beyond this or not, we are sure that no person can be 
punished for contumacy as a witness before either 
house unless his testimony is required ina matter into 
which that house has jurisdiction to inquire, and we 
feel equally sure that neither of these bodies possess 
the general power of making inquiry into the private 
affairs of the citizen,” (103 U.S. 190); thus limiting 
the power of congress to punish for contempt to that 
specially granted in the constitution, as the power of 
the notary is limited to the autherity of the statute. 
In Krieger’s Case, 7 Mo. App. 367, it was held that ‘in 
a proceeding under the habeas corpus act, to bring up 
a prisoner charged with contempt in refusing to an- 
swer interrogatories before a notary public taking 
depositions, there is ro presumption of jurisdiction in 
favor of the notary, and no adjudication as to the ju- 
risdictional fact waich the court regards; and it is the 
duty of the court to examine whether the commitment 
is within the meaning and spirit as well as the letter of 
the law. The law does not confer upon a notary pub- 
lic the arbitrary power to compel a witness to answer 
all questions, hower incompetent, irrelevant, and in- 
admissible, which may be asked, and a refusal to an- 
swer such is not necessarily a contempt. To entitle a 
notary to commit for contempt, he must exercise his 
functions not only formally, but substantially in the 
manner and under the circumstances contemplated by 
law. For a flagrant abuse of process the notary is lia- 
ble, and the attorneys engaged in promoting the pro- 
ceeding are punishable by disbarment or otherwise.’ 
In Floyd county, Ind., Pyle brought his action against 
Burtt, a notary public, for false imprisonment. In his 
answer the defendant set up justification, on the 
ground of his being lawfully employed in taking the 
plaintiff’s deposition as evidence in the circuit court of 
Clark county; that the plaintiff appeared as a witness, 
and was sworn, but refused to testify and answer 
proper questions; that for such contempt the defend- 
ant committed him to jail for three hours only. The 
plaintiff demurred, and the circuit court sustained the 
demurrer. On appeal to the supreme court, it was 
held that “the common law did not authorize a notary 
public to take depositions; such authority is conferred 
only by statute. Astothe manner of taking deposi- 
tions, the powers of notaries are prescribed and lim- 
ited by statute. That of this State authorizes them to 
take depositions, and to compel the attendance of 
witnesses; but they have no power to punish for con- 
tempt the refusal of a witness to answer interrogato- 
ries.’ He has no legal right to inflict either fine or 
mprisonment as penalties for co.tempt and disube- 
i 
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dience of his authority. The answer is insufficient, 
and the demurrer was properly sustained. Burtt v. 
Pyle, 89 Ind. 398. These precedents tend to show that 
a notary’s legal duties have heretofore been regarded 
as limited to the provisions of the statute; that he 
borrows no juridical power, in the taking of deposi- 
tions, from the dignity of his employment or the ne- 
cessities of his case. Noauthority has been presented, 
and none has been found, that in taking depositions 
he exercises judicial functions and is a court. 


ConpITIONAL SALE—ConrFLict or Laws.— 
The Supreme Court of Alabama, in Wein- 
stein v. Freyer, 9 South. Rep. 285, hold that 
where a chattel is sold in Georgia, with reser- 
vation of title in the vendor until the purchase 
money is paid, and then, without the vendor’s 
knowledge, is removed to Alabama and sold 
to a bona fide purchaser, although the instru- 
ment of sale was not recorded, and hence 
under the law of Georgia the sale was void as 
to bona fide purchasers, the law of Alabama 
governs the subsequent sale, and the pur- 
chaser thereat acquires no better title than 
his vendor, the original purchaser, had. 
Clopton, J., says: 

The general rule is that, when the State where 
a contract is made is also the place of perform- 
ance, and the situs of the property, the laws of that 
State become a part of the contract; and the suffi- 
ciency of its execution, its validity, interpretation, and 
legal effect, and the rights of the parties to the cor- 
tract, will be governed by the laws of that State 
wherever its enforcement may be sought. The rule is 
founded in comity, extended by express or tacit as- 
sent, and the force to be given to the laws of one 
State in another depends ‘“‘upon its own proper juris- 
_ prudence and polity.”” When the legislation of a 
State where the suit is broughtis positive, its own 
tribunals must conform thereto. Also “where the 
nation’s customary, unwritten, or common law speaks 
directly on any subject, it is equally to be obeyed, be- 
ing of equal obligation with the positive Code. When 
both are silent, then only can the question properly 
arise as to which law shall govern.” 3 Amer & Eng. 
Enc. Law, 502 et seg. The application of this princi- 
ple is essential to prevent injustice and the introduc- 
tion of insecurity, uncertainty, and confusion in the 
transactions of business. The direct question involved 
in this case came before the Supreme .Court of New 
Jersey, in Safe Co. v. Norton, 48 N. J. Law, 410, 7 Atl. 
Rep. 418. The contract for the sale of the property 
was made and performedin Pennsylvania. The prop- 
erty was immediately transported to New Jersey, and 
afterwards sold to a bona fide purchaser. The reser- 
vation of title in a conditional sale is, by the law of 
Pennsylvania, invalid, as against creditors and bona 
Jide purchasers. The law of New Jersey is the same 
as in this State. Ina suit by the original vendor to 
recover the property, the purchaser from the condi- 
tional vendee set up in defense the law of Pennsyl- 
vania. It was held, that his contract of purchase 


having been made in New Jersey, its legal effect, and 
the purchaser’s rights under it, were determinable by 
the law of that State, by which law he acquired only 
guch title as his immediate vendor had when the 





property was brought into it, and became subject to 
its laws. Depue, J., in an able opinion, says: ‘‘If the 
right of a purchaser, under a purchase in this State, 
to avoid the reserved title in the original vendor on 
such grounds be conceded, the same right must be 
extended to creditors buying under a judgment and 
execution in this State; for by the law of Pennsyl- 
vania, creditors and bona fide purchasers are put 
upon the same footing. Neither on principle nor on 
considerations of convenience or public policy can 
such a right be conceded. Under such a condition of 
the law confusion and uncertainty would be intro- 
duced, and the transmission of the title to movable 
property, the situs of which is in this State would de- 
pend, not upon our laws, but upon the laws and pub- 
lic policy of sister States or foreign countries.” Our 
own decisions, so far as they go, arein accord with 
this doctrine. In Marsh v. Elsworth, 37 Ala. 85, it 
was held that the lien created by a statute of Missis- 
sippi could not be enforced in this State against a 
purchaser, who here acquired the property in good 
faith for a valuable consideration, on the principle 
that liens on personal property given by a statute in 
one State have no priority of liens subsequently ac- 
quired in another State, to which the property is car- 
ried. The same principle was asserted in Donald v. 
Hewitt, 33 Ala. 534, and McCoy v. Odom, 20 Ala. 502. 
As a general proposition, when a contract is valid 
and binding by the lex loci contractus, itis valid and 
binding everywhere. The statute of Georgia affirms 
the validity of the reservation of title as between the 
parties whether or not the contract is recorded. By 
the law of that State, the title was in the original 
vendors when Franklin brought the property into 
this State, of which they could not be divested except 
by their voluntary act, or due process of law. We 
have found no case, and presume none can be found, 
where the reservation of title being valid by the law 
of the place where the parties resided and the prop- 
erty was situated, it was decided that the owner was 
divested of his title by the removal of the property 
without his knowledge, and its sale in another State. 
Edgerly v. Bush, 81 N. Y. 199. When Franklin re- 
moved into this State, bringing the piano with him, 
the property itself, its disposition, and the transfer of 
title became subject to its laws. By the laws of this 
State the placeof the domicile of the parties, and the 
situs of the property, the legal effect of a sale, and the 
rights of the parties thereunder, must be determined. 
By this law, Franklin could not transfer any other or 
higher title than that he acquired under his contract 
with Freyer & Co.—a conditional title. The rule that 
the validity, interpretation and legal effect of a con- 
tract are governed by the lex loci contractus applies 
only to the determination of the rights and obligations 
of the parties to the contract. The statute of Georgia 
does not affix a certain construction and legal effect to 
the contract, or impair the validity of any stipulation 
or condition as between the parties. It did not enter 
into the contract as an elemenf, and did not affect the 
rights and obligations of the parties in its inception. 
In Harrison v. Sterry, 5 Cranch, 289, it is said: “But 
the right of priority forms no part of the contract it- 
self. It is extrinsic, and is rather a personal privilege 
dependent upon the laws of the place where the 
property lies, and where the court sits, which is to de- 
cide the cause.’? Under the statute, the reservation 
of title, if, the contract is in writing, is valid against 
third persons during the 30 days allowed for record- 
ing, and is only rendered invalid by a failure to 
record it within the specified time. Recording, which 
is to be done subsequent to the contract, is required 
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to make the reservation of title complete against third 
parties. The omission to record operates in the 
nature of a forfeiture of the reservation of title as to 
creditors and purchasers. The question is not one of 
validity and construction, but of notice by registration 
and priority of right. The failure to record does not 
divest the original vendor of the title, but debars its 
assertion against third parties, conferring on them, if 
creditors, a lien, and if purchasers, a right, prior and 
superior to the vendor’s reservation of title. The 
statute is founded on the local policy of Georgia, dif- 
ferent from the policy of this State. Defendant claims 
no right of property vested under the laws of Georgia, 
or any right other than that acquired under the laws 
of Alabama. To maintain the right of defendant to 
hold the property against the claim of the original 
vendors would be to make the disposition and trans- 
fer of property here situated dependent upon the 
statute ofa sister State, which contravenes the laws 
and policy of this State,—a statute which may be re- 
garded as remedial inits nature. When the validity 
and construction of the contract between the parties, 
their rights and obligations, was determined by the 
statute of Georgia, that statute had no further force. 
All questions pertaining to the nature and extent of 
the remedy are governed by the lez fori. Jones v. 
Jones, 18 Ala. 248; Lewis v. Bush, 30 Minn. 244, 15 N. 
W. Rep. 113. 








LAND CONTRACTS. 


Nature of Vendor’s Interest. 

The Vendee’s Interest. 

Nature of Vendee’s Interest. 
Remedies of the Vendor—Ejectment. 
Foreclosure—Parties. 

Proceedings at Law. 

Tender of Deed. 

Strict Foreclosure. 


Nature of Vendor’s Interest.—In cases of 
executory contracts for the sale of land, the 
interest of the vendor is not a mere lien, such 
as he may retain by contract for the unpaid 
purchase-money when he executes and de- 
livers a conveyance.' The vendor retains 
the legal title, which he holds as security and 
in trust for the vendee.? The vendor has no 
mere lien, depending for its efficacy upon a 
court of equity, but a substantial security 
which cannot be taken away from him until 
the vendee pays the balance of the purchase- 
money. This interest is sometimes spoken of 


11 Jones on Mort. Sec. 225; Moore v. Anders, 14 Ark. 
628. 

2 Jd; Church v. Smith, 39 Wis. 492; Wells v. Bald- 
win (Minn.), 10 N. W. Rep. 427; Sparks v. Hess, 15 
Cal. 186; Driver v. Hudspeth, 16 Ala. 348; Wells v. 
Smith, 44 Miss. 296; Pitts v. Parker, Jd. 247; Hutton 
v. Moone, 26 Ark. 282; Hines v. Perkins, 2 Heisk. 
(Tenn.) 895; Reese v. Burts, 39 Ga. 595; Hamblin v. 
Folts, 70 Tex. 132,7 S. W. Rep. 834; Houston First 
Nat. Bank v. Ackerman, 70 Tex. 315, 8 S. W. Rep. 45; 
3 Pom. Eq. Jur. Secs. 105, 368, 1046, 1161, 1260, 1262. 





as a vendor’s lien.’ But this is an incorrect 
use of terms and nct an accurate expression 
of the interests of the vendor in the premi- 
ses. And there is a radical difference be- 
tween the mere vendor’s lien, in the case of 
an executed conveyance of the whole title 
and in the case of the legal titie retained in 
the vendor where he executes a contract to 
convey the title at some future time. In the 
latter case his security cannot be impaired by 
any lawful act of the vendee; in the former 
case it is possible for the entire security to 
pass, wholly discharged of the vendor’s lien, 
into the hands of a bona fide purchaser or in- 
cumbrancer without notice. All liens or 
claims upon the land, accruing after the exe- 
cution of the contract are necessarily subject 
to the rights of the vendor to enforce pay- 
ment of the balance due him out of the land; 
as, for instance, liens for labor or materials 
furnished in the construction of any building 
on the premises at the request of the vendee 
(unless otherwise provided by statute) ;° a 
mortgage or conveyance made by the vendee,® 
or an attachment or judgment against him.’ 
And it has been held that a purchaser of 
a part of the land from the vendee need not 
be made a defendant in case of a strict 
foreclosure by vendor.* The vendor, how- 
ever, by the execution of the contract, parts 
with his interest in the land to such an extent 
that the vendee will hold it as against a pur- 
chaser at execution sale to satisfy a judgment 
against the vendor, docketed subsequent to 
the date of the contract.° 

The Vendee’s Interest.—There is some lan- 
guage in the books and intimations in the 
opinions “of the courts, to the effect that the 
relation existing between the parties to the 
contract is that of mortgagor and mortgagee.” 


3 Stevens v. Chadwick, 10 Kan. 406; Smith v. Row- 
land, 18 Kan. 245; Neel v. Clay, 48 Ala. 252; Hill v. 
Grigsby, 32 Cal. 55. 

43 Pom. Eq. Jur. Secs. 1260, 1261. 

5 Seitz v. U. P. Ry. Co., 16 Kan. 133; Cochran v. 
Wimberly, 44 Mass. 503; Thorpe v. Durbon, 45 Iowa, 
192. 

6 Sitz v. Deihl, 55 Mo. 17; Harvill v. Lowe, 47 Ga. 
214; Carter v. Sims, 2 Heisk. (Tenn.) 116. 

7 Headly v. Nash, 69 N.C. 162; Tuck v. Calvert, 33 
Md. 209; Roberts v. Francis, 2 Heisk. (Tenn.) 127. 

8 Taylor v. Collins, 51 Wis. 123. 

® Taylor v. Eckford, 11 S. & M. (Miss.) 21; Money v. 
Dorsey, 7 /d. 15; Shinn v. Taylor, 28 Ark. 523. 

10 Lingen v. Henderson, 1 Blanch. Ch. 236; Norton 
v. Harrison, Jd. 491; Relfe v. Relfe, 34 Ala. 504; 2 
Warv. on Vends. p. 772, et seg.; Coles v. Withers, 33 
Gratt. (Va.) 186; Robinson v. Appleton, 124 Ill. 276; 
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The first three of these cases are cited in 
Lewis v. Hawkins, 23 Wall. 119, where the 
question is somewhat discussed but not de- 
cided. And it is believed that the correct 
rule is that the transaction may be said to 
possess some of the characteristics of a mort- 
gage, but not to that extent that the parties 
to the contract and all persons interested in 
the premises are governed in asserting their 
rights, by the rules applied by the courts to 
mortgages and the parties thereto and the 
subject-matter thereof." Somewhat depends 
upon the intention of the parties; as, for in- 
stance, where the vendor treats the contract 
as a morigage and seeks a foreclosure and 
sale as in foreclosure of mortgages, the 
vendee is entitled to a stay of sale under the 
statute providing for a stay in the foreclosure 
of mortgages.” In many respects the con- 
tract may be treated as a mortgage, but as 
the legal title to the property remains in the 
vendor, the remedies available to him are 
very different from and more summary than 
those which may be invoked by the mort- 
gagor, as we shall see later on. 

Nature of Vendee’s Interest.—The vendee 
holds the equitable and beneficial estate and 
is usually entitled to the possession ; and the 
vendor holds the legal title in trust for the 
vendee.” But some authorities hold that the 
equitable title does not become vested in the 
vendee until the purchase-money is fully 
paid ;* and that the equitable estate becomes 
vested pro tanto in the vendee just so fast as 
he pays the purchase-money.” The equita- 
ble title becomes vested in the vendee by the 
law of conversion, equity treating that as 
already done which ought to be done. The 
vendee’s equitable estate may be alienated or 
devised as real estate, and upon his death it 
descends to his heirs. He may incumber his 
Lewis v. Baskin, 27 Ark. 63; Curtis v. Buckley, 1” 
Kan. 449; Connor v. Banks, 18 Ala. 42; Sparks v. Hess, 
15 Cal. 186. 

11 Kirby v. Harrison, 2 Ohio St. 326. 

12 Spencer v. Moyer (Neb.), 45 N. W. Rep. 464. 

18 Shaw v. Foster, L. R.5 H. L. 321; Rose v. Watson, 
10 H. L. Cas. 672, 678; Wall v. Bright, 1J.& W. 494, 
508; Lysaght v. Edwards, L. R. 2 Ch. D. 499, 506, 507; 
Vail v. Drexel, 9 Ill. App. 489; Moore v. Burrows, 34 
Barb. 173; McKechnie v. Sterling, 48 Barb. 330. 

14 Watson v. Le Row, 6 Barb. 481; Rood v. New 
York & E. Ry. Co., 18 Barb. 80. 

16 Jennison v. Leonard, 21 Wall. 202 (L. Ed. 22, 539); 
Boone v. Chiles, 10 Pet. 117 (L. Ed. 9, 388); Bissell v. 
Hayward, 96 U. S. 580 (L. Ed. 24, 678). 


46 Gunter v. Carroll, 101 U. S. 426 (L. Ed. 25, 985); 1 
Pom. Ea. Jur. Secs. 105, 368; 3 Id. Sec. 1161. 





interest and it may be sold upon execution.” 
‘* An execution sale of the vendee’s interest 
should be treated asa sale of incumbered 
property, subject to the rights of the vend- 
or.’”38 The vendee has a lien upon the 
property for what he pays upon the contract, 
which he may enforce in case the grantor failto 
fulfiJl on his part." And this lien may be en- 
forced as against a purchaser from the vendor 
with notice.” 

Remedies of the Vendor—Ejectment.—The 
right of the vendor to maintain ejectment 
after default on the part of the vendee has 
been sustained in a number of cases.”) In 
New York no foreclosure of the contract is 
necessary ; the vendor is entitled to immedi- 
ate possession on default and may maintain 
ejectment.” But it may be safely asserted 
that ejectment may not be maintained except 
when time is of the essence of the contract, 
either made so by the language employed” 
or arising from the circumstances surround- 
ing the transaction.* 

Foreclosure—Parties.—If living, the vendor 
should bring the action unless he has con- 
veyed the land; in which case his grantee 


17 Smith v. Moore, 26 Ill. 392; Lewis v. Hawkins, 23 
Wall. 119; Button v. Schroyer, 5 Wis. 598; Martin v. 
O’Bannon, 35 Ark. 62; Scroggins v. Hoadley, 56. Ga. 
165; Masterson v. Pullen, 62 Ala. 145; Sehorn v. Mc- 
Whirter, 8 Baxt. (Tenn.) 201; Richards v. Fisher, & W. 
Va. 55; Merritt v. Judd, 14 Cal. 59; Purley v. Bullard, 
41 Cal. 444; Ducks v. Turner, 44 Iowa, 575; Walken- 
horst v. Lewis, 24 Kan. 420. 

18 Thompson v. Heffner, 11 Bush. (Ky.) 353. 

193 Pom. Eq. Jur. 1263. 

20 Clark v. Jacob, 56 How. Pr. 519; Stewart v. Wood, 
63 Mo. 252; Rose v. Watson, 10 H. L. Cas. 672. 

21 Wallace v. Maples (Cal.), 21 Pac. Rep. 860; Gregg 
v. Von Phul, 1 Wall. 274 (L. Ed. 17, 536). In the latter 
case the possession of the vendee after default was b: ld 
tortious. Burnett v. Caldwell, 9 Wall. 290 (L. Ed. 19, 
712); Rose v. Loyd (Mo.) 11 S. W. Rep. 622; Kerns v. 
Deans (Cal.) 19 Pace. Rep. 817; 8. c., 77 Cal. 555. In 
the last two cases the vendee was allowed a reasonable 
time in which to pay the balance due. Miles v. Lewis, 
(Pa.) 10 Atl. Rep. 123. 

22 Canfield v. Westcott, 5 Cow. 270; Wright v. 
Moore, 21 Wend. 230; Ketchum v. Evertson, 13 Juhn. 
359. 
2% Peters v. Canfield (Mich.) 42 N. W. Rep. 125; 
Overman v. Jackson (N.C.) 10 S. E. Rep. 87; Gunst v. 
Pelham (Tex.) 12 8. W. Rep. 233; Neill v. Peale (Pa.) 
4 Atl. Rep. 831; Higby v. Farr, 28 Minn. 439, 10 N. W. 
Rep. 592; Mickelwait v. Leland, 54 Iowa, 662, 7 N. W. 
Rep. 107; Juda v. Skidmore (Minn.) 22 N. W. Rep. 183; 
Sornberger vy. Bergren (Neb.), 30 N. W. Rep. 413; 
Schuman v. Mark (Minn.), 28 N. W. Rep. 927. 

24 Gilman v. Smith (Md.) 17 Atl. Rep. 1085, where the 
purchaser, with the knowledge of the vendor, expended 
large sums in building upon the premises; Nagel v. 
Lemmer (N. J.) 16 Atl. Rep. 205; Austin vy. Wacks, 30 
Mion. 335, 15 N. W. Rep. 409. 
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should foreclose.> And the assignee of a 
note for part of the purchase-money may 
maintain an action to foreclose the contract ; 
and in such case the vendor will hold the 
legal title as trustee for the holder of the note, 
pro tanto,and the latter may compel the vend- 
or to convey to him an undivided interest 
in the property, or he may enforce the lien of 
the vendor against the land.* If the vendor 
be dead his legal representatives should fore- 
close; and unless they are in position to give 
title the heirs of the vendor should be joined 
with them, as they hold the legal title, and it 
is necessary that plaintiff be ready and willing 
to convey the premises in the event of the 
payment of the balance due; and it is also 
important that the heirs should be bound by 
the judgment.” And it has been held that 
the vendor may pursue his several remedies 
all at once.*2 The vendee and his wife, and 
all persons who may have acquired an inter- 
est in or lien upon the premises through or 
on account of the vendee should be made de- 
fendants.” On the contrary, in Arnold v. 
Coburn, 32 W. Va. 272, 9S. E. Rep. 21, it 
is held that the lien of the vendor may prop- 
erly be foreclosed and a sale decreed without 
making subsequent incumbrancers defend- 
ants. But in order to avoid multiplicity of 
actions it is safest to follow the rule laid down 
by Justice Bradley. 

Proceedings at Law.—Of course the vendor 
has his remedy at law by action in asswmpsit 
for personal judgment against the vendee; 
but he is not required to first exhaust his 
legal remedies before proceeding in equity to 
foreclose the contract.” His remedy by fore- 
closure of the contract is always open to him 


251 Jones on Mort. Sec. 239. 

21 Jones on Mort. Sec. 235, Note 5; Church v. 
Smith, 39 Wis. 492. 

27 Thomson v. Smith, 63 N. Y. 301. 

28 Mican v. Ashurst, 55 Ala. 607. 

2 Hitt v. Pickett’s Admr. (Ky.), 11 S. W. Rep. 9; 
Gaston v. White, 46 Mo. 486. In King v. Young Men’s 
Assn., 1 Woods, 386, Mr. Justice Bradley says: ‘“‘And 
the heirs and assigns of the vendee and subsequent 
holders of liens on the property against him cannot be 
disregarded or ignored by the original vendor or his 
assigns when they desire to extinguish his estate.” 

% Vail v. Drexel, 9 Ill. App. 489; McCaslin v. State, 
44 Ind. 151; Sehorn v. McWhirter, 6 Baxt. 311. The 
New York Court has held that after the time for 
performance has passed, without any offer by either 
party to perform on that day, no action at law may be 
maintained by either party, but either may claim a 
specific performance in equity. See Bruce v. Tilson, 
25 N. Y. 194, and Stevenson v. Maxwell, 2 N. Y. 408. 





after default and before payment of all the 
purchase-money; and, ordinarily, his right 
to bring such action is not barred until the ex~- 
piration of twenty years. 

Tender of Deed.—A tender of a deed is- 
not necessary before commencing an action 
to foreclose the contract. It is generally so 
held without any qualification, but in Indiana 
and some other States it is held that if a 
tender be not made it must be alleged that. 
the plaintiff is willing and ready to deliver a 
deed to the vendee which will vest in him a 
good title.” And the general rule is that 
where the vendor resorts to a personal action 
against the vendee it is necessary that a ten- 
der of a deed be first made; and that the 
tender should be kept good.* 

Strict Foreclosure.—Ordinarily the vendor 
has a right to a strict foreclosure of the con- 
tract after default by the vendee; in which 
case the latter will be allowed a specified time 
in which to pay the balance due upon the 
contract, with costs, or be barred of all rights 
thereunder.* It may be of interest to note the 
facts in the following cases where the right 
to a strict foreclosure has been sustained. In 
Church’ y. Smith, 39 Wis. 492, an action was 
brought by plaintiff against Smith as one of 
the vendors of land previously sold upon ex- 
ecutory contract to one Bogk, whose interest 
in the contract had been foreclosed by Smith. 
The plaintiff Church was assignee of one of 
the purchase-money notes, and he sought to 
foreclose against Smith and have the premi- 
ses sold. The court held that the plaintiff 
was entitled to a conveyance to an undivided 
one seventy-fourth interest to cover and 
satisfy his proportion, but that he was not 
entitled to have the premises sold. In dis- 
cussing the difference between a mortgage: 


81 Wakefield v. Johnson, 26 Ark. 506; Klyce v. Boyles, 
87 Miss. 524; Cole v. Wright, 50 Ind. 296; McCaslin 
v. State, 44 Ind. 151; Turner v. Lassiter, 27 Ark. 662; 
Stevenson v. Polk (Iowa), 32 N. W. Rep. 340; McIndoe 
v. Morman, 26 Wis. 588; Freeson v. Bissell, 63 N. Y. 
168; see also McWilliams v. Brookens, 39 Wis. 334. 

82 See cases cited in opinion in the case of Goodwine 
v. Morey (Ind.), 12 N. E. Rep. 82, where it was held 
that a tender was proper because the plaintiff asked 
for a personal judgment. 

8 Wryvell v. Jones (Minn.), 33 N. W. Rep. 43: Berry- 
hill v. Byington, 10 Iowa, 223; Critchett v. Cooper (N. 
H.), 18 Atl. Rep. 778; Griffith v. Winborne, 105 N. C. 
403, 10 S. E. Rep. 855; Eddy v. Davis, 116 N. Y. 247, 22 
N. E. Rep. 362. 

*% Button v. Schroyer,5 Wis. 598; Baker v. Beacb, 
15 Wis. 99. 
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and a land contract, the court says: ‘‘In 
.the former case, that of a mortgage, a sale 
may be deemed necessary to divest the mort- 
-gagor of the fee, while in the latter case the 
mortgagor has produced the same result by 
his own act or contract, and having nothing 
‘but an equitable interest in the land, he may 
-be divested thereof by a decree or judgment 
of the court and a sale is unnecessary.’’ In 
Buswell v. Peterson, 41 Wis. 82, the price of 
the land covered by the contract was $1,500, 
-of which the vendee paid $540, but a strict 
foreclosure was granted, allowing the vendee 
ninety days in which to pay the balance due 
with interest and costs. In Landor v. Burke, 
:36 Wis. 378, it was held that the statute re- 
quiring a sale of the premises in cases of 
foreclosure of mortgages did not apply to 
foreclosure of land contracts, they being of 
a different nature and the practice of strict 
foreclosure being already established. In 
Diggle v. Baulden, 47 Wis. 477,4 N. W. Rep. 
254, the contract price was $4,587.20, of 
which the purchaser paid $2,000 cash down. 
The balance was reduced by payments to 
$1,500 of principal and $100 of interest; in 
default of which the vendor broughtan action 
for a strict foreclosure. The supreme court 
sustained a judgment requiring the defendant 
to pay the balance due with costs within one 
year or be barred of all his rights under the 
contract. The court also held, that although 
the vendor did not have title at the time suit 
was brought, this fact could not avail vendee 
as a defense, as the vendor might make title 
at any time when defendant should be ready 
to pay.” The court also held that the objec- 
tion that plaintiff might oust the vendee as a 
tenant at sufferance, and therefore had an 
adequate remedy at law was untenable, citing 
Ott v. Rape, 24 Wis. 336. In the case of 
‘Nelson vy. Hanson (Minn.), 48 N. W. Rep. 
410, there was an executory contract for a 
sale of land, in which the vendee agreed to 
make payments with interest as follows: One 
hundred dollars at date of contract, which 
was paid; $600 January Ist, 1888, of which 
only $262 was paid January 20th, 1888 ; $175 
January ist, 1889, which was paid and ac- 
cepted October 2d, 1890, during the trial of 
the action ; and $175, due January Ist, 1890, 
which was not paid. The vendee agreed to 


35 See also McKinney v. Jones, 55 Wis. 39, 12 N. W. 
Rep. 381. 





assume and pay an existing mortgage on the 
land. In case of default the contract was to 
become void at the election of the vendor; a 
provision found in most executory land con- 
tracts. The vendor brought the action for 
the cancellation of the contract, virtually a 
strict foreclosure, considering the results, 
basing his action solely upon the default in 
payments. ‘The court rendered its decision 
December 2d, 1889, for the cancellation of 
the contract unless the vendee should, on or 
before January 20th, 1890, pay the balance 
of $600 then overdue, and also the $175 to 
become due January Ist, 1890. The vendee 
failing to make the payments as required the 
judgment was perfected accordingly, and 
sustained on appeal. In a Texas case it was 
held that the vendor who had conveyed the 
land, might recover it after default upon his 
vendor’s lien by contract, thus virtually per- 
mitting the vendor to maintain a strict fore- 
closure.® So. it is laid down by some leading 
text writers, that strict foreclosure of execu- 
tory contracts for the sale of land is the ~ 
proper proceeding.* In the case of Kirby v. 
Harrison, 2 Ohio St. 326, the plaintiff 
brought an action to rescind an executory 
contract for the sale of land for the failure of 
the purchaser to make payments according 
to the terms of the contract, only $100 of the 
$1,000 having been paid. The land had be- 
come much more valuable in the meantime. 
Time was not made of the essence of the 
contract ; but after default the vendor noti- 
fied the vendee that unless he made pay- 
ment within a reasonable time, he would 
declare the’ contract forfeited and ter- 
minated, thus making time the essence of the 
contract. As this action, in its results, is 
closely analogous to that of strict foreclosure 
it may be profitable to note the following lan- 
guage taken from the opinion of the court: 
‘*The idea that vendor and vendee stand in 
the mere relation of mortgagee and mort- 
gagor, so that in equity the same time will be 
given to the vendee to perform that is given 
a mortgayor to redeem, is contrary to reason 
and the whole current of modern authorities. 
It is distinctly repudiated in Benedict v. 
Lynch, 1 John. Ch. 374, and Remmington v. 


36 Stone Cattle & Pas. Co. v. Morey, 4 South. Rep. 
581. 

37 3 Pom. Eq. Jur., Ser. 1262; 2 Jones on Mort. Sec. 
1541, 
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Kelley, 7 Ohio, 94, and nearly every case I 
have cited; and a multitude of others that 
might be cited are directly opposed to it.’’ 
The court refused to sustain the defendant’s 
cross-bill for a specific performance and en- 
tered a decree canceling the contract. While 
the general weight of authority seems clearly 
to sustain the right of the vendor to a strict 
foreclosure of the contract after default, or 
to a rescission of it when time is of its essence, 
either by reason of the language employed 
or the circumstances surrounding the trans- 
action, the result in either case being the 
summary termination of the rights of the 
vendee under the contract, yet where the 
vendor asks for a sale of the premises it is 
the uniform practice to grant it, as being 
more favorable to the vendee.*® But the 
writer has so far been unable to find a single 
case in which the right of the vendor toa 
strict foreclosure has been denied, when asked 
for by him. However, it is conceived that 
circumstances may well exist where a court 
of equity would refuse to grant it and would 
order a sale, even against the demands of 
the vendor. As, for instance, where a large 
portion of the purchase-money has been paid 
and the vendee has made permanent and 
valuable improvements. Or, where a con- 
siderable portion of the purchase-money has 
been paid and third parties have become in- 
terested in the property, either by purchase 
from the vendee, or by judgment or other 
lien against his interest. Where, however, 
the condition and situation of the premises, 
both with reference to improvements and 
third parties remain the same, or substantially 
so, as at the time of the execution of the con- 
tract, the right of the vendor to a strict fore- 
closure of the contract seems well settled by 
the authorities. And this is so even though 
a considerable portion of the purchase-money 
still remains unpaid. 
Wits L. Hanp. 

38 Littleton v. Spell (Ga.), 2S. E. Rep. 935. In Iowa 
the statute requires a sale as in foreclosure of mort- 
gages. Code, Sec. 3329; Neff v. Wooding (Va.), 2S. E. 


Rep. 731; Bowles v. Smith (Ky.),9 8S. W. Rep. 716; 
Singleton v. McQuerry (Ky.), 2 8S. W. Rep. 652. 








GARNISHMENT—MONEY DUE FROM SHERIFF. 


OPPENHEIMER V. MARR. 





Supreme Court of Nebraska, May 6, 1891. 


L. & Co., having recovered judgment in a justice 
court against L. H. for $104.25, and execution having 
been issued and returned, ‘“‘No goods found whereon 
to levy,’”’ affidavit and notice of garnishment were 
made and served on T. H. B., who appeared and an- 
swered, and by which it appeared that he was the 
sheriff of the county, and had in his hands $62, due to 
the judgment debtor for the pasturage and keep of 
eertain live-stock taken in execution by the sheriff, 
and sold at the suitof K. Nat. Bank v. R. M., and 
which money was part of the proceeds of the sale: 
Held, that the judgment of the district court affirming 
that of the justice discharging the garnishee, on the 
ground that the sheriff’s money was in custodia legis, 
and not subject to garnishment, was error. The 
judgment reversed, and judgment for the amount, 
with interest, entered against the garnishee in this 
court. 


Coss, C.J.: This cause is on error from the 
county of Hitchcock. Proceedings in garnish- 
ment against Thomas H. Britton were taken on 
error to the district court of said county on June 
15, 1889, by the plaintiffs, alleging that on April 
21, 1889, they recovered a judgment before W. A. 
Connett, justice of the peace of Culbertson pre- 
cinct, against the cefendant Marr, for $104.25, and 
$3.50 costs, on which execution was issued and 
returned, ‘‘No goods or chattels found whereon to 
levy.” Affidavit of garnishment followed, and sum- 
mons was issued and served on defendant Britton, 
who appeared on June, 7, 1889, and answered that 
he had $62 in his possession due to the defendant. 
On cross-examination it was discovered that the 
garnishee was the sheriff of the county, and that 
the money due the judgment debtor was for the 
pasturage, keeping, and care of certain live-stock, 
taken in execution against Rebecca Marr at the 
suit of the Kalamazoo National Bank, and was 
part of the proceeds of the sale of the stock under 
the execution. The justice held that the money 
was in the garnishee’s hands as sheriff, and was 
not subject to garnishment, and the garnishee 
was discharged from liability. A transcript of 
the proceedings was taken to the district court on 
error, and on November 16, 1889, there was a trial 
to the court, and the judgment of the court below 
was aflirmed, with costs against the plaintiffs. 
The plaintiffs’ assignment of error is that the dis- 
trict court erred in affirming the judgment of the 
justice of the peace, andin discharging the gar- 
nishee. From the record it appears that the gar- 
nishee, as sheriff, on May 1, 1889, having levied 
upon and taken on execution 20 head of cattle, 7 
head of fat steers, 1 span of mares, and 1 Clydes- 
dale stallion, employed the judgment debtor to 
pasture, feed, and care, for the stock, subject to 
the garnishee’s order, for the sum of $2 per day. 
On the 2d and 3d day of June following, the days 
of sale of the property, there was due the judg- 
ment debtor on this account $62. On June 3d, 
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during the progress of the sale, the garnishee 
was served with summons from the justice’s court. 
On the 4th of June he made return of the ex- 
ecution, taxed the cost of keeping the stock $62, 
and retained it. On the 7th of June he answered 
as garnishee in the justice’s court. His contract 
for the care of the live stock was a personal 
one, for which he was personally responsible un- 
der all circumstances, and was unattended by the 
authority or jurisprudence of the court. While 
he was legally entitled to tax the costs of levy 
and sale against the proceeds of the property, 
and incidentally to include that of keeping and 
protecting it, the money in his hands, or to come 
into his hands, for that purpose, was never at any 
time in custodia legis, in the sense that it was not 
subject to the authority of any other competent 
court. It was but a debt due from the sheriff to 
his contractor and creditor. If, however, it may 
be regarded as ‘‘in the custody of the law,’’ and 
as a remainder in the hands of the sheriff after 
satisfaction of all other costs, would it be exempt 
from attachment? Sections 224 and 939 of the 
Civil Code bind the garnishee for all property or 
money he may have in possession, owing to the 
defendant, at and after the service of the writ and 
notice. The rule ‘‘in custodia legis’? applies only 
where the sheriff is bound to have the money in 
hand to pay the execution plaintiff, and not to 
cases in which he has in his possession, after sat- 
isfying the execution, a surplus of money from the 
sale of property. Such surplus is the property of 
the execution defendant, and being held by the 
sheriff in a private, and not in an official, capacity, 
it may be attached in his hands. Drake, Attachm. 
§ 231. ‘‘Judgment debts and moneys collected on 
execution in the hands of a sheriff are liable to at- 
tachment under process against the judgment 
creditor.’’ Wehle v. Conner, 83 N. Y. 231. ‘The 
surplus proceeds of property in the hands of an 
officer of the court, after satisfying the execution 
or other process, belongs to the defendant, who is 
entitled to it without an order of the court, and is 
therefore subject to garnishment by a creditor.” 
Leroux v. Baldus, (Tex.) 13 5S. W. Rep. 1019. 
In the case of Weaver v. Cressman, 21 Neb. 
679, 33 N. W. Rep. 478, it was laid down in the 
opinion of the then chief justice that ‘while the 
general rule is that money paid into the hands of 
the clerk of a court on a judgment, and money in 
his possession by virtue of his office, cannot be at- 
tached, yet there are exceptions to this rule, as 
where money was in the hands of the clerk from 
the sale of lands in partition, which had been or- 
dered to be paid over to the parties. And no 
doubt a court of equity, in a proper case, would 
subject funds in the hands of a clerk belonging to 
a debtor to the satisfaction of a creditor's claim.”’ 
The most comprehensive ruie, as to garnishment, 
would seem to be that laid down in the Nebraska 
Pleading and Practice, (page 509), that ‘‘a person 
who holds money subject to certain conditions, 
upon the fulfillment of which it is to become the 
property of athird party, is not liable as garnishee, 





in an action against the latter, until the conditions 
have been fulfilled.””, And when those conditions 


, are complete, we hold that he is liable, subject to 


the legal exceptions laid down by the author. 
There is to be a limit even to the rule of judicial 
custody, and that limit it is reached, as in this 
case, when the judgment and costs are satisfied, 
and the remainder, in the hands of the sheriff, is 
subject to garnishment as money acknowledged 
to be due to this judgment debtor. The court has 
discharged its functions, has satisfied its suitors, 
and is no longer custodian of the costs of levy and 
sale which had become the perquisites of those 
entitled to them. The judgment of the district 
court is reversed, and the cause is remanded to that 
court, which is ordered to enter a judgment for 
the plaintiff in error against Thomas H. Britton, 
as garnishee, for the sum of $62, with interest 
from June 7, 1889. Judgment accordingly. The 
other jucges concur. 


Norge.—Garnishment has its origin either in local 
custom or legislative enactment; generally in the lat- 
ter. The statutes must, therefore, be looked to for the 
basis of the jurisdiction of tribunals, both in applying 
this remedy and in the method of its application. 
Cariker v. Anderson, 27 Ill. 358; Lackland v. Garesche, 
56 Mo. 267; Baxter v. Vincent, 6 Vt. 216; Henderson 
v. Ala. G. L. Ins. Co., 72 Ala. 282; Haywood v. Collins, 
60 Ill. 328; King v. Payan, 18 Ark. 583. See also Han- 
nibal, etc. Railroad Company v. Crane, 102 Il. 249. 
“Any person” who may be indebted to, or have in his 
possession or under his control, property, money, and 
effects of a debtor is subject to garnishment, but, gen- 
erally speaking, the garnishee must be a person that 
the principal debtor might sue in the same forum. 
Barth v. Bauman, 12 Ill. App. 450. Butit has been 
frequently held that a plaintiff in an action may have 
himself summoned as a garnishee. Coble v. None- 
maker, 78 Pa. St. 501; Boyd v. Balies, 4 Humph. 386; 
Lynam v. Wood, 42 Vt. 113; Norton v. Norton, 43 
Ohio St 309. Anda husband may be summoned by 
his wife in an action by her against her debtor. 
Thompson Vv. Silvers, 59 Lowa, 670; Funks v. Groves, 
57 M. E. 586. 

Nearly all of these statutes make corporations, as 
well as natural persons, liable to garnishment. Balti- 
more and Ohio Railroad Company v. Gallahues’ 
Admr., 12 Gratt. 655; Michigan Central Railroad 
Company v. Chicago, Michigan and Lake Shore Rail- 
road Company, 1 Ill. App. 349. Butthe limitations and 
qualifications on this point are varied in the different 
States. In Wilder v. Shea, 13 Bush, 128, it was held 
that the appropriate action by a creditor against a rail- 
road company is by application to a court of equity, 
seeking adiscovery as to the condition of the company, 
and upon the failure of the principal officers to pay 
when directed, the court will take possession of the 
road and apply the net income or surplus fund to the 
payment of the creditor’s claim. ‘*To permit any and 
every agent of a corporation like this,’? said Judge 
Pryor, “to be garnisheed before or after judgment, 
would result in the sacrifice of all the private and 
public interests connected with it. The chancellor by 
giving to the creditor the income of the road, retain- 
ing enough to pay the necessary expenses of the 
corporation, has given him all that he has the right to 
demand; and at the same time preserves the corporate 
property for public and private use.’? Therefore, 
money in the hands of a station agent of a railway 
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company, received for tickets sold and freights col- 
lected, cannot be attached in his hands by garni-hee 
process, ina suit against the company by one of its 
creditors. Gery v. Ebrgood, 51 Pa. St. 329; Pettingill 
v- Androscoggin Railway Company, 51 Me. 370; 
Fowler v. Pittsburg, Ft. Wayne, and Chicago Rail- 
road Company, 35 Pa. St. 22. It was held in Dobbins 
v. Osage and Alexandria Railroad Company, 37 Ga. 
241, that the Western Atlantic Railroad being the 
property solely of the State of Georgia, and under the 
power of the legislature at all times, the superintend- 
ent belonged to that class of public agents, like the 
governor and treasurer of the State, whom reasons of 
policy exempt as such agents from process of garnish- 
ment. “The rule is well setiled that officers of the 
federal and State governments having money in their 
hands to which individuals are entitled, are not liable 
to creditors of those individuals in garnishment and 
attachment proceedings. Gar’s of Brashears v. 
Root, 8 Md. 95; Bank of Tennessee v. Dibrell, 3 Sneed 
(Tenn.), 878; Darley v. State Bank, 15 Ark. 16; Wild 
v. Ferguson, 23 La. Ann. 752; Stillman v. Isham, 11 
Conn. 124; Buchanan v. Alexander, 4 How (U. S.), 20; 
Tracy v. Hornbuckle, 8 Bush. 336. In several of the 
States municipal corporations are exempt from gar- 
nisbment by an express statutory provision. School 
District v. Gage, 39 Mich. 484; Holt v. Experience, 
26 Ga. 113; Pendleton v. Perkins, 49 Mo. 565; Me- 
Clellan v. Young, 54 Ga. 399; Clapp v. Walker, 25 
Iowa, 315. See to the contrary, City of Denver v. 
Brown, 18 Pac. Rep. 214; City of Newark v. Funk, 15 
Ohio St. 462. And for the exemptions under general 
statutes, see Switzer v. City of Wellington, Kan., 19 
Pac. Rep. 620; Hawthorn v. City of St. Louis, 11 Mo. 
59; Boon v. Williams, 7 8S. E. Rep. 868; City of Erie v. 
Knapp, 29 Pa. St. 163. And it has been frequently 
held that the same considerations on which officers of 
the State and national governmentare exempted from 
the process of garnishment, as far as the public funds 
intrusted to them are concerned, apply with equal 
force to counties and their officers. Hunsaker v. 
Borden, 5 Cal. 290; McDongal v. Board of Supervisors 
of Hennepin County, 4 Minn. 184; Ward v. County of 
Hartford, 12 Conn. 404; Wallace v. Lawyer, 54 Ind. 
501; Emerick v. Gilman, 10 Cal. 404; Randolph v. 
Ralls, 18 Ill. 29; Boone County v. Keck, 31 Ark. 387; 
Williams v. Boardman, 9 Allen, 590; State v. Eberly, 
12 Neb. 616; Edmondson v. DeKalb County, 51 Ala. 
103; Board of County Commissions v. Bond, 3 Colo. 
411. The prevailing doctrine is that a person whose 
official duties are prescribed and regulated by law is 
not subject to garnishment on account of property 
held by him in his official character. Marvin v. Holly, 
9 Mo. 378; Adams v. Barrett, 2 N. H. 274; Hill v. La 
Crosse Railroad Company, 14 Wis. 291; Bank of 
Chester v. Ralston, 7 Pa. St. 482; Richards v. Griggs, 
16 Mo. 416; Gassett v. Grant, 4 Met. 489; Lightner v. 
Steinagel, 33 111.510. This rule does not extend to at- 
torneys at law, who, though officers of the court, hold 
the money or property of their clients merely as the 
latter’s agents and are therefore liable and are subject 
to garnishment in regard thereto to the same extent as 
any other agent. Hancock v. Colyer, 9 Mass. 187; 
White v. Byrd, 20 La. Ann. 188; Thayer v. Sherman, 
12 Mass. 441; Ayer v. Brown, 77 Me. 195; Staples v. 
Stcples, 4 Me. 532; Shaughnessy v. Fogg,11 La. Ann. 
330. Butin all cases in which the money can be said 
to be in the custody of the court by being in the hands 
of an officer of the court, for some purpose of which 
that court is the judge, the garnishment of the officer 


will not be permitted, and such officers will not be in. 
cluded under the general terms of a statute relating ty 





garnishment. Shewell v. Keen, 2 Whart. (Pa.) 332; 
Blair v. County, Ex., 2 Spears L. (S. C.) 84; Wilder v. 
Bailey, 3 Mass. 289; Marvin v. Holly, 9 Mo. 378; 
Lightner v. Steinagel, supra; Adams v. Haskell, 6 
Cal. 118; Reddick v. Smith, 3 Scam. (Ill.) 451; Con- 
way v. Armington, 11 R. I. 116. 

Tt is generally held that as executors and adminis- 
trators derive their authority from the law and are 
bound to execute it according to the rules of law, they 
are not liable to garnishee process. Shewell v. Keen, 
2 Whart. (Pa.) 332; Terry v. Lindsay, 1 Stew. and 
Port. 317; Parker v. D »nnolly, 4 W. Va. 648; Waite v. 
Osborne, 11 Me. 185; Barnes v. Treat, 7 Mass. 271; 
Curting v. Hyde, 10 Mo. 374; Case Threshing Machine 
Company vV. Miracle, Ex., 54 Wis. 295; Bickle v. Cus- 
man’s Admr., 76 Va. 678; Tate v. Morehead, 65 N. 
Car. 681; Harri:rg.on v. LaRoeque, 13 Oreg. 344; 
xximball v. Woodman, 19 Me. 200. To the contrary, 
see Stratton v. Ham, 8 Ind. 84; Executors of Tilling- 
hast v. Johnson, 5 Ala. 514; Hardesty v. Campbell, 29 
Md. 533; Dudley v. Falkner, 49 Ala. 148; Adams v. 
Barnett, 2 N. H. 374; Palmer v. Noyes, 45 N. H. 174; 
Deblieux v. Hotard, 32 La. Ann. 280. In Massachu- 
setts, Pennsylvania, Georgia, New York, Alabama, 
and Maine, administratcrs and executors have been 
made liable to garnishment by special statutes. But 
when an estate has been fully administered and an 
order of distribution made by the probate court the 
executor or administrator, according to many decis- 
ions, becomes personally liable for the payment 
thereof and may be summoned as garnishee by cred- 
itors of the legatees or distributees. Harrington v. 
La Rocque, supra; Richards v. Griggs, 16 Mo. 418; 
Short v. Movre, 10 Vt. 446; Bartell v. Bauman, 12 Ill. 
App. 450; MacDowell vy. Hollister, 3 Com. L. Rep. 
933. Justices of the peace are brought within the 
same rule as administrators and executors. Sievers 
v. Woodburn, Sarven Wheel Company, 43 Mich. 275; 
Hooks v. York, 4 Ind. 636. A clerk of acourt is not 
liable as garnishee in respect to money in his hands as 
clerk. Alston v. Clay, 2 Hayw. (N.C.) 171; Lord v. 
Collins, 9 Atl. Rep. 611; Drane v. McGavock, 7 Humph. 
(Tenn.) 132; Weaver v. Cressman, 33 N. W. Rep. 478; 
Ross v. Clark, 1 Dall (Pa.), 354. The creditors of 
minors and insane persons cannot compel their guard- 
ians to respond to garnishee summons, at least until 
there has been a final accounting. Homestead v. 
Loomis, 58 Me. 549; Perry v. Thornton, 7R. I. 16; 
Davis v. Drew, 6 N. H. 399; Hanson v. Butler, 48 Me. 
83; Vierheller v. Brutto, 6 lll. App. 95. The same 
doctrine has been almost unanimously supported in 
the case of trustees appointed by the court, and as- 
signees and receivers under the insolvent laws. Taylor 
v. Gilcan, 23 Tex. 508; Adams v. Haskell, 6 Cal. 113; 
Wiswall v. Sampson, 14 How. (U.S.) 52; Martin v. 
Davis, 21 Iowa, 585; Tremper v. Brooks, 40 Mich. 333; 
Colby v. Coates, 6 Cush. 558; Lord v. Meacham, 19 N. 
W. Rep. 346; Thayer v. Tyler, 5 Allen (Mass.), 94; 
Cockey v. Leister, 12 Md. 124. Kimball v. Melhern, 15 
Til. 205; Jackson v. Lahee, 114 Ill. 287; Field v. Jones, 
1i Ga. 18; Fenton v. Fisher, 186 Pa. St. 418. The rule 
in regard to sheriffs, laid down by Chief Justice Par- 
sons, in Wilder v. Bailey, 1807, reported in 3 Mass. 288, 
is still supported in the States that have not made this 
officer liable by special statutory provision. Justice 
Parsons said: “The money remains in the sheriff’s 
hands, in the custody of the law, until the judgment 
creditor demands it of him. If,no demand made, 
after he has received the money, either before or after 
the return of the execution, he refused to pay the 


money to the creditor, he is then guilty of a breach of 
duty and the law will no longer protect him in hold- 
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ing the money. But so long as he holds the money as 
a servant of the law, the law will protect him in the 
possession.’? See Milburn v. Fisk, 43 Ill. 117; Zurcher 
v. Magee, 2 Ala. 253; Dubois v. Dubois, 6 Cow. 342; 
Marvin v. Hawley, 9 Mo. 378; Reddick v. Smith, 3 
Scam. 451; Pollard v. Ross, 5 Mass. 319; Jones v. 
Jones, 1 Blands Ch. (Md.) 448; Crane v. Freese, 16N. 
J. L. 305; Davis v. Seymour, 16 Minn. 210; Clarke v. 
Shaw, 28 Fed. Rep. 356; Dawson v. Holcomb, 1 Ohio, 
275; Lovejoy v. Lee, 35 Vt. 430; Thompson v. Brown, 
17 Pick. 162; Winton v. The State,4 Ind. 321. But 
money in the hands of an officer, after satisfaction of 
an execution, as a residue due the defendant may be 
attached. Tucker v. Atkinson, 1 Humph. 300; King v. 
Moore, 6 Ala. 160; Langdon v. Lockett, 6 Ala. 727; 
Pierce v. Oarleton, 54 Am. Dec. 408; Triebel v. Col- 
burn, 64 Ill. 377 

The liability of a garnishee depends on the contract 
or other relations existing between him and the prin- 
cipal debtor. But the process of garnishment cannot 
affect previously acquired rights. It, for instance, the 
property in the hands of the garnishee is subject toa 
mortgage held by a third person the mortgage must be 
satisfied before the property can be applied to the 
satisfaction of the garnishment. So also, if the 
garnishee has a previously acquired lien upon the 
property he can insist upon his claim being satisfied 
before the property is applied to the use of the gar- 
nishee. Andifthe liability of the garnishee to the 
principal debtor has been changed or removed by any 
previous contract made in good faith, the liability of 
the garnishee is correspondingly affected. Baltimore 
and Ohio Railroad Company v. Wheeler, 18 Md. 372. 
In Birmingham v. Lamping, 26 Pa. St. 340, it was held 
that a common carrier cannot hold goods received un- 
der an agreement to forward, to answer an attachment 
ata suit of the creditor of the shipper, previously 
served on him, nor is he liable upon the attachment, 
in respect to such creditor. But tolls received ona 
railroad after judgment rendered against the com- 
pany and after the appointment of a sequestrator are 
not bound by such judgment so as to give it a prefer- 
ence of payment out of them, consequently such tolls 
are subject to garnishment. Leedom v. Plymouth 
Railroad Company, 5 W. and 8. 265. In regard to 
whether the statutes operate upon debts which though 
due at the time of the service of the attachment upon 
the garnishee, were not payable then, has been differ- 
ently held % different States. 

The first thing in a garnishment proceeding is to 
“serve” the property, and next the person in whose 
hands it is found. But if the officer is prevented from 
getting at the property by any fraud or by force he 
should state the facts in his return and the service will 
be held to be good if it is as nearly in accordance with 
the statute as possible. See Pennsylvania Railroad 
Company v. Pennock, 51 Pa. St. 254. The statutes usu- 
ally provide upon what officers of a corporation service 
of writs shall be had, and such provisions must be fol- 
lowed strictly. Clark v. Chapman and Central Rail- 
road and Banking Company, 45 Ga. 486; Harris v. 
Somerset and Kennebec Railroad Company, 47 Me. 
298. See also Pennsylvania Railroad Company v. 
Pennock, 51 Pa. St. 244; Montgomery and Eufalia 
Railroad Company v. Hartwell, 43 Ala. 508; Harris v. 
Somerset and Kennebec Railroad Company, 47 Me. 
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As to what property may be reached in a garnish- 
ment proceeding, see Warner vy. Fourth National 
Banh, 115 N. Y. 251; State v. Mason, 96 Mo. 297; Bailey 
v. Childs, 46 Ohio St. 557; Lawrence v. Security Com- 
pany, 56 Conn. 423; Gomilla v. Milliken, 41 La. Ann. 





116; Merchant’s National Bank v. Abernathy, 32 Mo. 
App. 211; Harlan v. Haines, 125 Pa. St. 48; Anderson 
v. Tompkins, 23 Abb. N. Cas. 433; Phcenix Insurance 
Company v. Willis, 70 Tex. App. 12; Montrose Pickle 
Company v. Dodson Manufacturing Company, 76 
Iowa, 172; Tweedy v. Bogart, 56 Conn. 419; Moors v. 
Goddard, 147 Mass. 287; Bragunier v. Beck Iron Com- 
pany, 41 Kan. 542; Booth v. Gish, 75 Iowa, 451; 
Teague v. LeGrand, 85 Ala. 493; Greene and Company 
v. Remington, 72 Wis. 648; Atwood v. Dunmas, 148 
Mass. 566; Reinhart v. ag Soap Company, 33 Mo. 
App. 24; Emory v. Seavey, 20 N. E. Rep. 177; Rich- 
ardson v. Independent School District, 38 N. W. Rep. 
553; Bank v. Hanchett, 126 Ill. 499; Clinton National 
Bank v. Studeman, 37 N. W. Rep. 112. Illustrations 
of property that is not liable in such an action will be 
found in Harlan v. Haines, 17 Atl. Rep. 248; Burns v. 
Blume Manufacturing Company, 56 Conn. 526; Barker 
v. Harding, 6 Pa. County Court, 21; Schaller v. Kurtz, 
25 Neb. 625; Finlen v. Howard, 26 Ill. App. 66; Pettit 
v. Muskegon Booming Company, 41 N. W. Rep. 900; 
State v. Barnett, 8S. W. Rep. 767. 

The garnishee may tender the property demanded 
and it will cut off any claim for costs. And any de- 
fense may be made by him in an action of garnishment 
which could be successfully urged to an action 
brought by the principal debtor against the garnishee 
torecover the debt, or other demand sought to be 
garnisheed. JESSE A. MCDONALD. 
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1, ACCIDENT INSURANCE. — Where the insured died 
from the effects of a blow struck by a person after an 
attempt to blackmail, such death is the result of acci- 
dental means within the general terms of a policy 
providing against injuries or death caused through “ex- 
ternal, violent, and accidental means.’’— Richards v. 
Travelers’ Ins. Co., Cal., 26 Pac. Rep. 762. 


2, ADVERSE POSSESSION— Payment of Taxes.—Color 
of title is not-essential to adverse possession. It is the 
actual, continuous, open, notorious, exclusive, adverse 
possession that ripens into an absolute title. Payment 
of taxes by the occupant for aseries of years is a strong 
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circumstance, in connection with others, tending to 
show the adverse holding and the abandonment of the 
property by the holder of tbe title.—Omaha ¢ Fl. Land ¢ 
Trust Co. v. Barrett, Neb., 48 N. W. Rep. 967. 

3. APPEAL - Bill of Particulars.—A bill of particulars is 
not a part of the record proper. This court cannot take 
notice that a paper certified in the transcript as a bill of 
particulars was the bill in controversy at the trial, nor 
that some other or further bill was not furnished in due 
time.— Fryer v. Breeze, Colo., 26 Pac. Rep. 817. 

4. APPEAL—“‘Bohemian Oats” Note.—In a suit by the 
holder of a note against the maker and the payee, who 
had transferred the note, guarantying its payment, 
when the judgment is against the payee, but in favor of 
the maker of the note, the payee is not a necessary 
party to an appeal taken by the holder of the note, the 
questions presented bythe appeal being questions in 
which the payee has no concern.—Payne v. Raubinek, 
Iowa, 48 N. W. Rep. 995. 

5. APPEAL BY RECEIVERS.—Under Code Ala. 1886, § 3611, 
giving an appeal as a matter of right only tothe parties 
or their personal representatives, an appeal by a re- 
ceiver from an order allowing claims on the funds in 
his hands in favor of one not a party to the original 
suit will be dismissed.—Dorsey v. Sibert, Ala., 9 South. 
Rep. 288. 

6. ATTACHMENT—Lien—Priorities.—Under Rev. St. Mo. 
1879, ch. 6, § 420, providing that where land is attached 
the officer shull file in the recorder’s office of the county 
where it is situated an abstract of the attachment show 
ing the names of the parties, the amount of the debt, 
the date of the levy, and a description of the land, the 
lien of an attachment dates from the time such abstract 
is filed, irrespective of the date of the levy.—Stanton v. 
Boshchert, Mo., 16 8. W. Rep. 393. 

7. ATTACHMENT— Non-residence. — When construing 
statutes relating to attachment proceedings against 
non-rseidents, a clear distinction has been recognized 
between an actus] and a legal residence, the latter hav- 
ing been, generally, deemed the domicile, ard not the 
residence contemplated.—Lawson v. Adiard, Minn., 48 N. 
W. Rep. 1019. 

8. BanKsS—Checks—Acceptance.—Plaintiff telegraphed 
to defendant, ‘Will you pay I.’s check for $1,800, on 
presentation?’ and defendant wired back, “Yes; will 
pay the I. check.” Held, that the telegrams sufficiently 
identified the check to sustain an action for breach of 
the promise to pay.—Henrietta Nat. Bank rv. State Nat. 
Bank, Tex., 168. W. Rep. 321. 

9. BANKS—Uollections— Custom. — A person sending 
paper to a bank for collection, without special instruc 
tions, is bound by a custom ofthe bank to hold paper 
sent to it for collection for some days after presenting 
it ard receiving a promise of payment, if such usage is 
notin violation of the general law.—Sahlien v. Bank, 
Tenn., 16 S. W. Rep. 373. 

10. CARRIERS—Passengers—Contributory Negligence. 
—For a passenger on a rapidly moving railway train to 
permit his hand to pretrude from a window of the car 
in which he is sitting is such contributory negligence as 
to prevent his recovering damages for injuries received 
by Hs striking some object outside.— Favre v. Louisville 
§ N. R. Co., Ky., 168. W. Rep. 370. 

1l. CARRIERS—Passengers—Ejection.—W here a passen- 
ger on arailroad train refuses with profane and obscene 
language to pay his fare, it is the right and duty of the 
conductor to eject him at areasonably safe time and 
place.—Louis:ille ¢ N. R. Co. v. Johnson, Ala., 9 South. 
Rep. 269. 

12, CHATTEL MORTGAGE — Record.—A moitgagee of 
ehattels who deposits the original mortgage with the 
township clerk or county recorder, by whom the same 
is endorsed, entered and recorded, in all respects, as 
required by sections 4152, 4153, Rev. St. will not, by with- 
drawing the instrument from the files for other thana 
temporary purpose, lose his priority of lien as against 
a judgment creditor of the mortgagor, who causes an 
execution to be levied on the mortgaged property be- 





fore tbe instrument is again deposited with the clerk 
or the recorder.— Stevenson v. Colopy, Ohio, 27 N. E. Rep. 
296. 


13. CONDITIONAL SALE—Notice to Creditors.—Notice 
to or knowledge by an assignee or a receiver of the con- 
tents of an instrument of the character specified in 
Gen. St. 1878, ch. 39 § 15, but not filed as required by law, 
and therefore declared absolutely void as to creditors 
not having actual notice of the same, is not notice to 
the creditors of a debtor who has made an assignment, 
or for whom a a receiver has been appointed under the 
insolvency act of 1881.—Thomas Manufg Co. v. Foote, 
Minn., 48 N. W. Rep. 1019. 

14, CONSTITUTIONAL Law—Private Acts.—The “ Act for 
the formation of borough governments,” appproved 
April 5, 1878, is a general act, and not within the prohibi- 
tion of paragraph 11, § 7, art. 4, of the constitution, 
against the enactment of private, local or special laws 
regulating the internal affairs of towns, etc.— State v. 
Mayor, N. J., 21 Atl. Rep. 1026. 

15. CoNTRaCT—Conditions.—Where in an action for a 
breach of contract it appeared that defendant verbally 
accepted plaintiffs written offer to furnish stone for a 
building defendant had undertaken to build, and that 
plaintiff was required, as one of the conditions, to ex- 
ecute a bond for the performance of the work and to 
commence the work as soon as possible, the failure of 
plaintiff to furnish or tender the bond within eight or 
nine days precludes his right to recover prospective 
profits, when nothing has been done under the bid.— 
Flynn v. Dougherty, Cal., 26 Pac. Rep. 832. 

16. CONTRACT—Custom and Usage.—In a counter- claim 
by defendant for commissions for the sale of real es- 
tate, though there is evidence of a custom in the neigh- 
borhood that commissions at a certain rate should be 
allowed, there is no presumption that plaintiff knew of 
the custom, or that the parties contracted in reference 
thereto, -where the alleged usage was left uncertain by 
the evidence.— Smith v. Hess, lowa, 48 N. W. Rep. 1030. 

17. ConTRACT—Performance — Tender.—In executory 
agreements for the sale of chattels, the obligation of the 
vendor to deliver, and that of the buyer to pay, are con- 
current conditions, in the nature of mutual conditions 
precedent; and neither vendor nor buyer can entorce 
the contract against the other without showing perform- 
ance, or an offer to perform, or averment of readiness 
and willingness to perform, upon his part.— Watjen v. 
Green, N. J., 21 Atl. Rep. 1028. 

18. CONTRACT—Sales.—An agreement for the sale of 
cattle provided for delivery by the 25th of November, 
and required that they should be yarded by the seller 
12 hours at night before delivery. November 25th was 
Sunday. Held,that the seller, in yarding his cattle on 
Monday night, complied with his contract.—Ingram v. 
Wackernagle, lowa, 48 N. W. Rep. 998. 


19. VORPORATIONS— Detinue—Title.—Where a foreign 
corporation, which has failed to comply with the re- 
quirements made a condition precedent to its right to 
do business in the State of Alabama, makes a condi- 
tional sale of a chattel therein, the contract is void, and, 
as the legal title consequently never passes out of the 
seller, it may maintain detinue for the chattel.—Boulden 
v. Estey Organ Co., Ala., 9 South. Rep. 283. 


20. CORPORATIONS--Promoters—Secret Profits.—A per- 
son who secures an option on a property with a view to 
orgazuizing a corporation, and selling the property to it, 
and who, together with another person employed by 
him, forms the company, and places the stock on rep- 
resentations that the property cost $2,000 more than it 
actually did, and also that certain notes would be in- 
cluded ip the sale, but after the company is organized 
informs the stockholders that the notes were not inclu - 
ded, though they were received by himself, is account- 
able to the corporation for the profits thus realized by 
himself.—South Joplin Land Co. v. Case, Mo., 16 8. W. Rep. 
391. 

21. CORPORATIONS—Limitation of Actions.—If, by the 
terms of the subscription to stock in a corporation, the 
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payments are to be made in installments to be called 
for by the company, the statute of limitations does not 
begin to run in favor ofthe subscriber until a call is 
made by the company, or by a court of competent ju- 
risdiction, though the company has abandoned its char- 
ter, ceased to do business, and made an assignment for 
the benefit of creditors.—Semple v. Glenn, Ala., 9 South. 
Rep. 265. 

22. CRIMINAL EVIDENCE—Accused as Witness.—Under 
Rev. St. Mo. 1889, § 4218, providing that the fact that the 
accused isthe party on trial ‘‘may” be shown for the 
purpose of affecting his credibility and that of his 
wife, itis not error to charge that the jury “should” 
consider that fact in determining the weight to be given 
to their testimony.— State v. Young, Mo., 16 8. W. Rep. 408. 

23. CRIMINAL EVIDENCE—Confessions.—Where a pris- 
oner asks the sheriff whether it would be easier for him 
if he owns to the truth, and the sheriff answers that it 
usually is, his confession then made is admissible, as it 
is not induced by any positive promise of favor.—Can- 
nuda v. State, Tex., 16 8. W. Rep. 341. 

24. CRIMINAL EvIDENCE—Murder.—In a murder trial, 
the admission of evidence that defendant was fined for 
an assault on deceased a few days before the homicide, 
and that defendant’s brother-in-law paid the fine, is 
ground for reversal.—Perry v. State, Ala., 9 South. Rep. 
279. 

25. CRIMINAL Law—AsSauit.—A man who, on being ac- 
costed by officers secreted at his house for the purpose 
of arresting him, raises his gun toward them, and backs 
off, saying that he does not intend to shoot, and on 
reaching his pony hastily makes his escape, is not guil- 
ty of aggravated assault; it not being shown that the 
officers had any warrant for his arrest.— White v. State, 
Tex., 16 8S. W. Rep. 340. 

26. CRIMINAL Law— Bail— Homicide.—Under Willson, 
Crim. St. Tex. § 92, providing that intoxication shall not 
constitute any excuse for the commission of crime, nor 
mitigate either the degree or penalty thereof, evidence 
of defendant’s intoxication at the time of the homicide 
does not raise any doubt as to his criminal intent, so as 
to entitle him to bail under Bill of Rights Tex. § 11, pro- 
viding that all prisoners shall be bailable, unless for 
capital offenses when the proof is evident.—Ez parte 
Evers, Tex., 16 S. W. Rep. 343. 

27. CRIMINAL Law—False Pretenses.—An indictment 
for procuring one to indorse accused’s promissory ncte 
by false pretenses, charged that one false preter se 
consisted in falsely stating that the property of the ac 
cused was not incumbered by any lien: Held, that the 
charge was not 3ustained by proof that, in response to 
a question as to his ownership of his property, the ac- 
cused falsely stated that he did not owe a dollar to any 
man.—Sharp v. State, N. J., 21 Atl. Rep. 1026. 

28. CRIMINAL Law— Larceny.— Where the charge is 
larceny from the house by stealing goods from a whole- 
sale store, the corpus delicti is not established without 
proof that the goods Cisappeared by stealing, rather 
than by sale to retail dealers in the course of business. 
If the good in question were not missed from the stock, 
and the stock was never ascertained to be short or de- 
ficient, the presumption is they were sold, and not 
stolen.—Johnson v. State, Ga., 13 8. E. Rep. 282. 

29. CRIMINAL LAw—New Trial.— Where a judgment 
duly recites that the defendant pleaded not guilty, the 
uncorroborated affidavit of defendant that no plea was 
entered is not sufficient to warrant granting a new 
trial.—Gordon v. State, Tex., 16 8. W. Rep. 337. 

30, CRIMINAL Law—Robbery. — The accused having 
testified that they took the money for the sole purpose 
of obtaining payment of a debt due tnem, it is error to 
omit to charge that to justify a conviction the money 
must have been taken animo furandi.—State v. Brown, 
Mo., 168. W. Rep. 406. 

$1, CRIMINAL PRACTICE.— Judgment will not be re- 
versed in consequence of the count charging one of two 
misdemeunors being fatally defective; the intendment 
will be that the sentence was pronounced on the good 
count.— Stephens v. State, N. J.,21 Atl. Rep. 1038. 





32. DEATH BY WRONGFUL ACT—Under Rev. St. Mo. 
1879, § 2122, preserving the right of action in cases where 
death ensues from a wrongful act, etc., the person 
aiding or abetting the wrongful act is equally liable in 
damages with the person who actually perpetrates it 
—Gray v. McDonald, Mo., 16 8. W. Rep. 398. 


33. DEED—Mortgage.—Upon facts held that the deed 
herein was in effect a mortgage.—Lewis v. Bayliss, Tenn., 
16S. W. Rep. 376. 

34. DEFECTIVE SIDEWALKS—Evidence—Failure to Re- 
pair.—Where, in an action against a village for an in- 
jury occasioned by a defective plank in a sidewalk, the 
plank is produced and identified, and it is shown that 
its place was filled by a new one, the admission of the 
testimony directed specially to the repair of the defect 
soon after the accident, it not being show that defend- 
ant made the repairs, is not reversible error.—Lombar 
v. Village of East Tawas, Mich., 48 N. W. Rep. 947. 

35. DESCENT—Adopted Child.—Pub. St. Mass. ch. 148, § 
7, provides that an adopted child shall inherit from his 
adopting parents as if born to such parentsin lawful 
wedlock. Chapter 124, § 3, Zd., provides that whena 
husband dies intestate, and “leaves no issue living,” 
his widow shall receive a certain portion of his land: 
Held, that an adopted child is issue within the meaning 
of the latter statute.— Buckley v. Frazier, Mass., 27 N. E. 
Rep. 768. 

36. DRAINAGE—Repairs.—Under Elliott, Supp. St. Ind. 
1889, § 1193, the question whether such lands are subject 
to any assessment may be inquired into.—Gof v. Mc- 
Gee, Ind., 27 N. E. Rep. 754. 

#7, Equiry—Cancellation of Contract.—Whece a con- 
tract was made by which plaintiff gave defendant a 
half interest in a lot, allowed him to control the rents 
and profits, and provided that it should not be sold 
within 10 years without his consent, and the contract is 
attacked on the ground of plaintiff’s mental incapacity, 
the remedy at law, by recovery of possession of the 
lot, is inadequate, and a bill to cancel the contract may 
be maintained.—Lufboro v. Foster, Ala., 9 South. Rep. 
281. 

38. EXECUTION AGAINST BoDy. — The issuance of a 
citation to show cau3se why a judgment debtor should 
not be arrested upon execution, before an affidavit has 
been made as required by statute, renders an arrest in 
pursuance of such citation illegal.— Williams v. Schil- 
laber, Mass., 27 N. E. Rep. 767. 

39, EXECUTORS AND ADMINISTRATORS—Compromise.— 
In California an agreement by an executor or adminis- 
trator to receive in full satisfaction of a judgment in 
favor of the estate an amount less than that due 
thereon is void, and hence the debtor’s note executed 
and delivered to him pursuant to such agreement is 
without consideration.—Siddali v. Clark, Cal., 26 Pac. 
Rep. 829. 

40. EXPERT TESTIMONY.—In an action on an indemni- 
fying bond given to a sheriff on his seizure and sale of a 
stock of goods which plaintiff claims, where a grocer, a 
hardware merchant, and a dry goods merchant testify 
as tothe value of the goods, they are not experts to 
such extent that the testimony of each must be con- 
sidered only in regard to the line of goodsin which he 
deals.—Carberry v. Worrell, Miss., 9 South. Rep. 290. 

41, FRAUDS, STATUTE OF—P leading. — In pleading a 
contract within the statute of frauds, facts must be 
stated taking the contract out of the statute, or the 
pleading will be demurrable.—Burden v. Knight, lowa, 
48 N. W. Rep. 985. 

42, GAMING—Faro.—A person who bets money ata 
game of faro dealt by another, “plays” faro within the 
meaning of section 3526, Hill’s Code.—State v. McDaniel, 
Oreg., 26 Pac. Rep. 837. 

43. GARNISHMENT—Foreign Corporations.—A debt due 
from a corporation for services rendered in the State 
where the debtor was incorporated and the creditor 
domiciled cannot be reached by garnishment in another 
State, as it cannot be brought under the legal control 
of the court, even if it should have statutory provisions 











Vou. 33. 


THE CENTRAL LAW JOURNAL. 


117 








from serving process on foreign corporations in such 
cases.— Alabama, etc. R. Co. v. Chumbey, Ala., 9 South. 
Rep. 286. 

44. GUARDIAN AND WARD.—Where land was sold by 
one professing to act as guardian for others, when in 
fact he was not, for the reason that his alleged appoint- 
ment as such was absolutely void, the sale itself was 
likewise void, and passed no title to the purchaser 
thereat, although he bought in good faith, and without 
actual notice of any defect in the guardian’s appoint- 
ment or his authority to sell.— Dooley v. Bell, Ga., 13 8. E. 
Rep. 284. 

45. HOMESTEAD—Abandonment.—Upon the facts held 
that the wife had abandoned the homestead.—Farvell, 
etc. Co. v. McKenna, Mich., 48 N. W. Rep. 959. 

46. HOMESTEAD—Execution.— Where a homestead is 
set apart to a mother and her children, on the ground 
that they are minors, the fact that thereafter, and be- 
fore he came of age, one of the children became imbe- 
cile and dependent, will not keep the homestead alive 
after the mother’s death, and the attainment of their 
majority by all the children.—Neal v. Brockhan, Ga., 13 
S. E. Rep. 283. 

47, INSANITY— Inquisition — Habeas Corpus. — Under 
Code Iowa, § 1444, the district judge in chambers, on 
petition for a writ of habeas corpus, pending appeal to 
the district court by one adjudged insane by the com- 
missioners of insanity, and ordered to be committed to 
the asylum, has the right to hear evidence as to peti 
tioner’s sanity, and, on finding her insane, to order her 
to be committed tothe asylum; and his decision is res 
adjudicata on the question of insanity in the proceed- 
ings on the appealto the district court.—In re Bresee, 
Iowa, 48 N. W. Rep. $91. 

48. INSURANCE— Assignments. — Where the value of 
property destroyed by fire occasioned by the act of a 
wrong-doer is in excess of the amount of insurance 
money paid thereon, and the owner assigns his claim 
against the wrong-doer, to the extent of the insurance 
money paid, to the insurer, the latter has only a joint 
interest with the owner in a single cause of action, and 
cannot sue at law thereon alone.—State Ins. Co. v. 
Oregon Ry. § Nav. Co., Oreg., 26 Pac. Rep. 838. 


49. INSURANCE—Oral Contract.—Where application is 
made for insurance, and the premium fixed, and the 
agent orally agrees that in consideration of the neces- 
sary delay in procuring the execution of the pulicy the 
insurance shall begin from the date of the application, 
this is a valid contract of insurance, on which a re- 
covery may be had if the property is destroyed before 
the policy issues, and not a mere agreement for a con- 
tract, to be executed by execution and delivery of the 
policy.—Hardwick v. State Ins. Co., Oreg., 26 Pac. Rep. 
840. 

50. INSURANCE POLICY— Renewal. — Held, upon the 
facts that the agent had not waived prepayment of the 
premium and the insurance company could not be com- 
pelled to issue the renewal.—Zigler v. Phenix Ins. Co., 
Iowa, 48 N. W. Rep. 987. 

51. INTEREST—Compound.— In a promissory note, a 
provision that, if the interest is not paid annually, it 
shall become principal, and bear the same rate of in- 
terest, is against public policy, and interest on interest 
cannot be recovered, under Rev. St. Ill. 1874, ch. 74, §§ 2, 
4.—Bowman v. Neeley, Iil., 27 N. E. Rep. 758. 

52. INTOXICATING LIQUORS—Interstate Commerce.—A 
car-load of beer shipped into Iowa bya non-resident, 
and there seized in the original packages by virtue of a 
search warrant issued by a justice of the peace under 
Code Iowa, § 1544, and charging that it belonged to cer- 


in any room where liquors are sold, unless accompa- 
nied by his father or guardian, it appearing that de- 
fendants were absent at the time of the offense, and 
their saloon was in charge of their clerk, and they had 
no knowledge of the minor’s presence, they cannot be 
convicted of the offense charged.—People v. Hughes, 
Mich., 48 N. W. Rep. 946. 

54. INTOXICATING LIQUORS—Sunday.—The opening of 
a bar room on Sunday, not for the purpose of dispens- 
ing liquor, but in response to the knock of an officer to 
allow him to search for a person, though a crowd fol- 
lows him into the bar, is not a violation of a law making 
it unlawful to keep the bar open on Sunday.—WMiller v. 
State, Miss., 9 South. Rep. 289. 

55. JURISDICTION OF COURT OF APPEALS.—In Missouri, 
if a court of appeals has jurisdiction of the subject- 
matter of an action, the question whether the writ of 
error therein was issued within the statutory period is 
one peculiarly for that court to decide, and its ruling 
thereon is not reviewable by prohibition.— State v. 
Smith, Mo., 16 8. W. Rep. 401. 

56. LANDLORD AND TENANT—Lien on Crop—Conver- 
sion.—The lien on crops given to landlords by Rev. St. 
Ill. ch. 80, § 31, does not render a purchaser of the crops 
from the tenart for value, without notice of the lien, 
liable to the landlord for their conversion.—Finney v. 
Harding, I11., 27 N. E. Rep. 289. 

57. LANDLORD AND TENANT—Repairs.—A tenant rcnted 
a house in bad repair, and covenanted to “bear all the 
expenses of repairing or improving the premises during 
his occupancy.” During the term repairs became nec- 
essary, and the landlord made them after the tenant 
had refused, when requested, either to repair or to sur- 
render possession: Held, that the tenant was liable to 
the landlord for the cost of the repairs.—Martinez v. 
Thompson, Tex , 16 8S. W. Rep. 334. 

58. LANDLORD'S LIEN— Injunction.—Where a tenant 
has mortgaged the goods which he bas on the leased 
premises, his interest therein, which is subject to the 
landlord’s lien for rent, is only an equity of redemp- 
tion, and hence the landlord is not entitled to restrain 
the mortgagee’s interference with such goods, and to 
have them sold, and the proceeds applied tothe pay- 
ment of the mortgage debt and the balance to the rent. 
— Bingham v. Vandegrift, Ala., 9 South. Rep. 280. 

59. LEASE — Receipt. — Where one, without excuse, 
signs, without reading it, a receipt for money due un- 
der a lease, which receipt recites that the lease is ter- 
minated and the payment received in full of all claims 
under it, he cannot, in the absence of fraud, claim that 
he thought he was signing a receipt only, and that he is 
bound by the instrument to that extent only.—Jenkins 
Clyde Coal Co., lowa, 48 N. W. Rep. 970. 


60. LEASE OF FARM.—Under Code Iowa, § 2214, provid- 
ing that “the expenses of the family and the education 
of the children are chargeable on the property of both 
husband and wife,” the wife cannot be charged with 
any part ofthe rent of a farm leased by the husband, 
and occupied by the family as a home.—Hecht v. Gitch, 
Iowa, 48 N. W. Rep. 988. 

61. LimITATIONS—Acknowledgment.— A debt that is 
barred will be revived, if the debtor in writing unquali- 
fiedly acknowledges an existing liability.— Nelson v. 
Becker, Neb., 48 N. W. Rep. 962. 

62. Lost INSTRUMENT—Payment.—This court has ju- 
risdiction to enforce payment of a non-negotiable bond 
which has been lost or destroyed, or has come to the 
possession ofthe obligor, and such possession is de- 
nied by him.—Reeves v. Morgan, N. J., 21 Atl. Rep. 1040. 

63. MANDAMUS—Payment of Town Bonds.—In manda- 





tain residents, was rightfully in the sheriff’s p fi 
pending the justice’s determination as to a forfeiture, 
and could not be replevied from him.—Lemp v. Fullerton, 
lowa, 48 N. W. Rep. 1034. 

53. INTOXICATING LIQUORS—Minor in Saloon.— Under 
a criminal prosecution for violating Pub. Acts Mich. 
1887, No. 313, § 15, which provides that it sha)l be unlaw 
ful for any person to allow a minor to visit or remain 





mus pr dings to compel the levy and collection of a 
tax to pay bonds of a town held by the petitioner, a 
failure to demand proper action on the part of the of- 
ficers of the town is not excused by an averment in the 
petition that the town and its authorities wholly neg- 
lected and refused to make any provisions for the 
payment of the bonds, and that, because of the failure 
and refusal of the town and its officers to make such 
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provisions, a formal demand would prove unavailing. 
—People v. Town of Mt. Morris, Iil., 27 N. E. Rep. 757. 

64. MARRIAGE PROMISE—Breach—Seduction.—Though 
seduction is not charged in the petition, it is competent 
for the plaintiff to corroborate her testimony to the 
promise by testifying that she had repeatedly had 
sexual intercourse with the defendant, who told her 
that it was necessary to his health, and, in view of the 
understanding between them, it was her duty to sub- 
mit to him, and not wrong for her to do so.—McConahey 
v. Griffey, lowa, 48 N. W. Rep. 983. 

65. MASTER AND SERVANT—Contributory Negligence.— 
An unskilled day-laborer, who is injured by the collaps- 
ing of an arch of a sewer which he was taking the sup- 
ports by order of the engineer in charge, can recover 
from the city unless it is shown that the danger was so 
obvious thata prudent person, though acting in the 
capacity of servant, would have disobeyed the order to 
remove the supports of the arch.—Shortel v. City of St. 
Joseph, Mo., 16 S. W. Rep. 397. 

66. MASTER AND SERVANT—Defective Appliances.—In 
an action under Code Ala. § 2590, for injuries to an em- 
ployee resulting from defective appliances, where the 
complaint alleges that the defect arose from defend- 
ant’s negligence, it is immaterial how long it existed 
before the accident.—Louisrille ¢ N. R. Co. v. Hawkins, 
Ala.,9 South. Rep. 271. 

67. MECHANIC’s L1EN—Contract.— Upon the facts here- 
in held, that the contract was not to be complete until 
signed by the parties and that the material man was 
entitled to a lien.—Jrish v. Pullman, Neb., 48 N. W. Rep. 
963. 

68. MORTGAGE—Foreclosuie— Collateral Attack. — In 
1857 one R J T executed a mortgage on certain real es- 
tate in Douglas county. In 1872 an action was brought 

_to foreciose the mortgage, service by publication, 
and decree of foreclosure and sale had, under 
which the real estate was sold, the sale con- 
firmed, and a deed made to the purchaser: Held 
that, if the court had jurisdiction, any errors committed 
by it in the course of the proceedings were not subject 
to collateral attack.— Taylor v. Coots, Neb., 48 N. W. Rep. 
964. 

69. MORTGAGE—Foreclosure.—Where a valid mortgage 
is given by a husband and wife a judgment foreclosing 
it will not be set aside by reason of the fact that at the 
time thereof the husband was insane, and no guardian 
was appointed for him, especially where no such de- 
fense was pleaded in fore:‘losure procee lings, and 
where the land wes sold to defendant wit 1out notice 
after a judgment for possession, and where there is no 
tender of payment.—Laughlin v. Hibben, Ind., 27 N. E. Rep. 
753. 

70. MORTGAGE—Laches.—One who is induced by the 
fraudulent representations of a general agent to buy 
insurance stock and give a mortgage to the company 
therefor, and who, after discovering the fraud, delay:, 
four years to bring suit to rescind, though cunstantly 
threatening to do so, is guilty of laches.—Cedar Rapids 
Ins. Co. v. Butler, lowa, 45 N. W. Rep. 1026. 

71. MORTGAGE ON CROPS—Wife’s Separate Estate.—A 
mortgage executed by a husband in January, 1887, prior 
to the passage of the Alabama married woman’s law, 
conveyed “the entire crop which may be raised by me, 
or in which I may have any interest, on the plantation 
or any other place. Allthe rents due me.” Held suffi- 
cient to inclade the rents of his wife’s statutory sepa- 
rate estate.— Dardon v. Gerson, Ala., 9 South. Rep. 278. 

72. MUNICIPAL CORPORATION—Electric Lights.—A mu 
nicipal ordinance granting a franchise to occupy the 
city streets with poles and wires for the purpose of 
distributing electric light and power is within the pro 
visions of Code Iowa, § 471, which provides that munic- 
ipal corporations shall have power to authorize the 
erection of gas works or electric light plants, upon ap- 
proval by a majority of the voters of the city at a gen- 
eral or special election.—Hanson v. Hunter Electric Light, 
Iowa, 48 N. W. Rep. 1005. 





73. MUNICIPAL IMPROVEMENTS—Assessments—Exemp- 
tion.—A local statute which confers upon the munici- 
pal government power and authority to assess one-third 
of the cost of grading, paving, macadamizing, and 
otherwise improving the roadway or street proper, on 
real estate abutting on each side of the street improved 
subjects alike all real estate owned by individuals or 
private corporations, without respect to the purposeor 
use for which the property is held or to which it is de- 
voted. Churches ere not exempt; and, after paying 
such assessment, the religious corporation to whicha 
church belongs cannot recover back the money so paid 
into the city treasury.—City v. First Presbyterian Church, 
Ga., 13 8. E. Rep. 252. 

74. MUNICIPAL ORDINANCE—Prosecutions.—A prosecu- 
tion under a municipal ordinance for an offense not 
punishable by general statute is not a criminal proceed- 
ing but acivil action, and a judgment in such action 
against the municipality, may be reviewed on error.— 
City of Durango v. Reinsberg, Colo., 26 Pac. Rep. 824.. 

75. NEGLIGENCE—Pleading.—A complaint alleging that 
defendant negligently left open a hatchway on its ves- 
sel, and that plaintiff’s intestate was struck and thrown 
down said hatchway by the negligence of defendant’s 
employee in loading the vessel, states a cause of uction. 
—Daries v. Oceanic S. S. Co., Cal., 26 Pac. Rep. 827. 

76. NEGOTIABLE INSTRUMENT—Assignment—Parties.— 
The payee of a negotiable note payable “on or befure” 
one year, transferred it by writing on its back, ‘‘For 
value received I hereby assign all interest in and to 
this note to W.” W. transferred it to plaintiff by wiit- 
ing his name on the back. Heid that, if the negotiabil- 
ity was destroyed by the first transfer, plaintiff was an 
assignee, and entitled to sue, under How. St. Mich. § 
7344, which allows the assignee of a non-negotiable note 
to sue thereon in his own name; and, if such transfer 
did not destroy the note’s negotiability he was an in- 
dorsee, and could sue in his own name, under the law 
merchant.— Stevens v. Hannan, Mich., 48 N. W. Rep .951. 


17. NUISANCE—Damages.—A person may sue to abate 
a brick kiln as a nuisance, and to recover damages 
caused thereby to his property, by reason of the smoke, 
though the smoke may be in some degree added to by 
other factories, and this though it may be difficult to 
measure accurately the damage caused by each con- 
tributor to the injury.—Harley v. Merrill Brick Co., lowa, 
48 N. W. Rep. 1000. 

78. NUISANCE—Independent Contractor.— A railroad 
company which has employed an independent con- 
tractor to construct its road is not liable for the dam- 
ages resulting from a nuisance created by such 
contractor, consisting of a pond on plaintiff’s land, the 
result of failure to drain through an embankment, and 
the accumulation therein of filth from the camp of the 
contractor’s workmen.—Atlanta, etc. R. Co. v. Kimberly, 
Ga., 13S. E. Rep. 277. 

79. PARTNERSHIP—Dissolution. — On dissolution of a 
partnership, a partner who receives property of the 
firm, and assumes the firm debts, is, as tothe other 
partners, the principal debtor, and they are his sure- 
ties, and may sue to compel him to pay the debts with- 
out having paid them themselves.—Graham v. Thornton, 
Miss., 9 South. Rep. 292. 

80. PLEADING — Overruling Demurrer.— An answer, 
after the overruling of a demurrer, which sets up facts 
which were adjudicated on the demurrer, is properly 
stricken out; and defendants, in pleading over instead 
of standing on their demurrer, waive the right to object 
to error in overruling it.— Wing v. District Tp., lowa, 48 
N. W. Rep. 977. 

81. PLEADING— Variance. — Where a plaintiff, in an 
action on a note, sues as “‘C, assignee of I,’ the words 
following plaintiff’s name are merely descriptive of the 
person, and do not show that he sues as assignee.— 
Maddox v. Craig, Tex., 16 8. W. Rep. 328. 

82. PRESUMPTION OF DEATH.—The fact that a man has 
not heard from his brothers and sisters for 50 years 
does not raise the presumption of their death, if they 
were young when last heard from by him.—Faulkner’s 
Admr. v._Williman, Ky., 16 8. W. Rep. 352. 
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83. PRINCIPAL AND SURETY — LBound of Treasurer. — 
Where the bond of a county treasurer recites that he 
and his sureties ‘“‘are each severally held and firmly 
bound” and to bind themselves “severally and firmly 
by these presents,” the failure of the treasurer to exe- 
cute the bond does not render it void, and the sureties 
are liable.—Douglas County v. Bardon, Wis., 48 N. W. 
Rep. 969. 

84. ProcEss—Service. — Under Civil Code Ky. § 668, 
providing that for good cause the court may appoint a 
person to serve a particular process who shall have the 
same power as a sheriff, a person appointed in one 
county cannot serve a process in another, since by 
section 647 it is required that the process be directed to 
the sheriff of the county, and no sheriff has power out- 
side of his county to serve process.—Lillard v. Brannin, 
Ky., 16S. W. Rep. 349. 

85. PROHIBITION — Jurisdiction of Supreme Court.— 
The Supreme Court of Missouri, having no appellate 
jurisdiction over the Kansas City court of appeals, save 
in cases certified under amendment to Const. 1884, § 6, 
the writ of prohibition will not issue to correct an error 
of the court of appeals in overruling a motion to dis- 
miss a writ of error on the ground that it had not been 
sued out in the proper time.—State v. Kansas City Court 
of Appeals, Mo., 16 8. W. Rep. 415. 

86. PUBLIC LAND — Conflicting Surveys. — Under a 
special law authorizing the heirs of a patentee to raise 
a survey, so far as it conflicts with a prior one, and di- 
recting the issue to them of a land certificate to the 
extent of the conflict, the certificate, when issued, 
inures tothe benefit of one to whom the heirs of the 
patentee had conveyed the original survey.—Gresham v. 
Chambers, Tex., 16 8. W. Rep. 326. 

87. PUBLIC LAaND—Payment—Tender.—Under Act Tex. 
1874, which requires each applicant for the purchase of 
State lands to pay one-tenth of the price at the time of 
making application, an application unaccompanied by 
such cash payment confers no title on the applicant.— 
Wanke v. Foit, Tex., 168. W. Rep. 329. 

89. RAILROAD COMPANY — Defective Appliances. — 
Though a railroad company is not bound to adopt every 
new invention, itis bound to discontinue old and in- 
secure methods, and adopt such improvements as are 
in ordinary use by prudently conducted roads, and the 
testimony of expert witnesses is udmigsible to show 
thatthe appliances adopted are such as are usually 
used on well-regulated roads.—Richmond, etc. R. Co. v- 
Jones, Ala., 9 South. Rep. 276. 

89. RAILROAD COMPANY— Elevated Railways.—In an 
action for loss inthe diminution of rents by the con- 
struction of an elevated railway, where the testimony 
showed that the railway had diminished by the amount 
awarded the rents which would have been realized for 
the ordinary use of the property, requests to find that 
the house was used as a house of prostitution, and that 
for such purposes the renta! value had not been di 
minished, were properly refused as immaterial.—Law- 
rence v. Metropolitan El. Ry. Co.,N. Y., 27 N. E. Rep. 765. 

90. RAILROAD COMPANY—Injury—Defective Cars.—In- 
jury to an employee of a railroad company, caused by 
the derailment of a car, does not make the company 
liable therefor if it appears that the car was carefully 
inspected befor the accident, and found in good condi- 
tion, and found in apparently the same condition after 
the accident.—O’Conner v. Illinois Cent. Ry. Co., lowa, 
48 N. W. Rep. 1002. 

91. RAILROAD COMPANY—Negligence.—It is reversible 
error to instruct the jury that it is the duty of railroad 
companies not to permit the view of the track to be- 
come obstructed with cars standing on side tracks, so 
that persons approaching a crossing cannot see an ap- 
proaching train, and that such an act constitutes negli- 
gence, since negligence is a question of fact.—Dilling- 
ham v. Parker, Tex., 168. W. Rep. 335. 

92. RalLROAD COMPANY — Negligence.— Though the 
safety of the laborers on a work train requires that the 
engineer should give the customary signals when the 
train is about to start, and it is made a part of his duty 








to give the signals, his failure to do so is the negligence 
of a fellow servant, and the railroad company is not 
liable for a resulting injury to a laborer on the train — 
Higgins v. Missouri Pac. Ry. Co., Mo., 16 8. W. Rep. 409. 

93. RAILROAD COMPANY — Negligence — Trespassing 
Chila.—A railway company maintaining what is known 
as a “gravity” yard or side track has undoubtedly per- 
formed its duty as to a trespassing child of tender 
years, strictly non sui juris, when it securely fastens by 
means of the ordinary appliance or brake, such cars as 
it may have occasion to place upon the grade of its 
track.—Haesley v. Winona, etc. R. Co., Minn.,48 N. W. Rep. 
1023. 

94. RAILROAD Company — Stock Killing. — A charge 
that defendant is negligent in failing to use a locomo- 
tive head light, such as isin use on the best equipped 
railroads, without regard to its actual utility or supe- 
riority as demonstrated by use, is defective.— Alabama G. 
S. Ry. Co. v. Moody, Ala.,9 South. Rep. 238. 

95. RAILROAD COMPANY — Stock Killing.—Where the 
owner of a horse carefully confines it in a well fenced 
inclosure, and without his knowledge or actual fault it 
escapes and wanders to a public railway crossing, 
where it is negligently killed oy a passing train, the 
presence of the horse on the crossing will not be impu- 
ted to its owner as contributory negligence, though 
there is no order of the county board permitting such an 
animal to run at large.—Chicago, St. L. ¢ P. R. Co.v. 
Nash, Ind., 27 N. E. Rep. 564. 


96. REMOVAL OF CAUSES—Citizenship.—The citizenship 
and residence of acorporation within the meaning of 
the removal acts are fixed in the State granting its 
charter, although it may be organized for the purpose 
of doing business chiefly in other States.—Baughman v. 
National Water-works Co., U.S.C. C. (Mo.), 46 Fed. Rep. 
4. 

97, REMOVAL OF CAUSES —Citizenship.—Under the re- 
moval act of 188, which provides that certain actions 
may be removed from the State to the federal courts, 
“by the defendant or defendants therein, being non- 
residents of that State,” a removal cannot be had un- 
less the petition shows on its face that the defendant 
was a non-resident when the action was begun.—Cam- 
prelle v. Balbach, U. 8. C. C. (N. Y.), 46 Fed. Rep. 81. 


98. REMOVAL OF CAUSES—Interstate Commerce Law.— 
An action against an interstate common carrier by rail 
for damages caused by unjust discrimination in rates 
and charges against plaintiff as a shipper over its road, 
and in affording other shippers better facilities, and for 
unlawfully demanding and receiving extortionate rates 
from plaintiff, is an action arising under the interstate 
commerce act, though not in express terms based on 
that act, and, is removable under Act. Cong. March 3, 
1887, when the petition for removal -sets up defenses 
based on the interstate commerce act.—Lowry v. Chicago, 
B. ¢. Q. R. Co.,U. 8. C. OC. (Neb.), 46 Fed. Rep. 83. 


99. RES ADJUDICATA—Dams.—A dam constructed so as 
to connect at one end with the land of a riparian own- 
er. In asuit to enjoin him from interfering with the 
dam he sought damages for its erection and mainte- 
nance. This was denied, and a perpetual injunction was 
granted against him. The dam having been washed 
away, the land. owner sued to enjoin its restoration. It 
was admittél that the first judgment was rendered on 
the ground that the land-owner had consented to the 
erection and maintenance of the dam at the time of its 
construction. Held, that the judgment was a bar to the 
second suit.— Thomas v. Junction City Irrigation Co., Tex., 
168. W. Rep. 324. 

100. RES ADJUDICATA—Estoppel.—A new county was 
organized out of part of the territory of another, and 
the former sued the latter to determine which had the 
right to collect taxes assessed by the old county against 
the land which had since been included inthe new 
county. There was a final judgment in favor of the new 
county, from which no appeal was taken: Held, that an 
inhabitant of the new county was estopped by this 
judgment to contend that a sale of his land by the new 
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county for the payment of such taxes was without au 
thority.—Cannon r. Nelson, lowa, 48 N. W. Rep. 1033. 


101. RES ADJUDICATA — Nonsuit — Set-off.—If, in an 
action where a set-off is pleaded, the plaintiff be non- 
suited at the trial, the defendant is not precluded 
thereafter from maintaining an action upon the de- 
mand which he had interposed as a set off.—Chapin Hall 
Lumber Co. v. Dalrymple, N. J., 21 Atl. Rep. 949. 

102, RIPARIAN RIGHTS. — Where the government has 
meandered the shores of a non navigable stream, and 
retained title to the soil under the bed thereof when 
disposing of the adjacent land, it did not thereby affect 
the right to a lawful use of the water itself; and, 
where plaintiff has obtained a lawful access tothe river 
without trespassing upon the lands of the riparian 
owners, he is entitled to go upon the river and cut ice 
thereon, and if he is restrained therefrom by injunction 
at the suit of the riparian owners he may maintain an 
action for damages on the injunction bond.— Brown v. 
Cunningham, Iowa, 48 N. W. Rep. 1042. 

163. SALE—Parol Evidence.—Where the contract for 
the sale of coal iain writing, and mentions the quality 
ofcoal sold by name, but nothing therein indicates 
that a sample was used or referred to, parol evidence is 
not admissible to show a sale by sample.—Harrison v. 
McCormick, Cal., 26 Pac. Rep. $30. 

104, SALE UNDER POWER —Place.—Where a deed of 
trust provides that the sale, in case of default, shall be 
made “at the east court-house door,” and there is at 
the time the deed is executed a court house with an 
east door, a sale made at the front door of another 
building, situated in another part of the town, used 
temporarily as a court-house because of the partial 
desiruction by fire of the regular court-house, is in- 
valid, not being at the place designated in the deed of 
trust.—Stewort v. Brown, Mo., 168. W. Rep. 389. 

105, SEDUCTION — Chastity — Presumption.—To over- 
come the presumption of previous chastity defendant 
must show unchastity by a preponderance of evidence. 
—State vr. Hemen, lowa, 48 N. W. Rep. 971. 

106. SPECIFIC PERFORMANCE—Vendor and Vendee.—In 
a suit for specific performance of a purol contract, to 
convey land, followed by part performance, the evi- 
dence must show that the acts of part performance 
were done by complainant, and with defendant’s con 
sent, and that they were done in pursuance of the 
contract, and with a design of carrying it into execu- 
tion.—Foster v. Maginnis, Cul., 26 Pac. Rep. 828. 

107. SUNDAY TRADE—Resclssion.—Plaintiff is not en 
titled to replevy a horse which he has traded to defend- 
ant for his mare on the sole ground that the contract 
was made on Sunday, and hence was void, though he 
tendered the mare to defendant the next day.— Kelley 
v. Cosgrove, lowa, 48 N. W. Rep. 979. 

108. SURVEYS—Townsbip.—Where the origina! survey 
and field-note of a township show all the sections full, 
but, after al] the natural monuments in the two north 
ern tiers of sections have been lost, it appears that 
there is a shortage somewhere within those two tiers, 
such shortage will be apportioned between the two 
tiers, and not imposed wholly on the northern tier, 
though the survey was made by beginning at the south- 
east corner of the township, and working north.—James 
v. Drew, Miss., 9 South. Rep. 293. e 

109. TENANTS IN COMMON—Trees.—The Ownersof ad- 
joining tracts of land are tenants in common of trees 
growing on the boundary line between the tracts.— 
Musch v, Burkhart, lowa, 48 N. W. Rep. 1025. 

110. TRIAL—Fiodings.—In a suit by an attorney for 
services rendered, where other attorneys have testified 
tothe value of his services, it is not error to charge: 
“You are not concluded by the statements of any or all 
the attorneys, but you should consider their evidence, 
and you should consider the evidence herein, and all 
of it, and this you should do in the light of your own 
common knowledge.”—Arndt v. Hosford, lowa, 48 N. W. 
Rep. 981. : ro 

lll, TRIAL BY THE CouRT—Findings.—In the trial o 








an action by the court without the intervention of ajury 
there must be findings of fact sufficient to sustain the 
judgment. All of the material issues made by the 
pleading should be passed upon.— Drainage Dist. No 4 v. 
Crow, Oreg., 26 Pac. Rep. 845. 

112. TRusTs—Limitation.—The use by a guardian of 
his ward’s money, after the Jatter has reached his ma- 
jority, in purchasing land in his own name, it is an ap- 
propriation of the money to his own use, and a repudi- 
ation of the ward’s right as cestui que trust, whereon a 
cause of action at once arises, against which the Statute 
of limitations begins to run.— Potter v. Douglass, lowa, 48 
N. W. Rep. 1004. 

113. Usury—Compound Interest.—A note of $177 stipu- 
lated that interest should be paid thereon after matu- 
rity at the rate of 3 per cent.a month. It was shown 
that the face of the note was made by adding to $150, 
the actual loan, $27, which was equal to the interest at 
3 per cent. a month from the date of the note to its 
maturity: Aeld that,asto this, $27,the interest after 
maturity was compound interest, contracted for in ad 
vance, and to that extent no recovery can be had, it 
being usurious.—Hochmark v. Richler, Colo., 26 Pac. Rep. 
818. 

1l4. VENDOR AND VENDEE — Contract. — Where the 
owner of an undivided interest in land which ‘s the 
subject of a pending partition suit contracts to sell part 
of the land, and then, when the land is partitioned, 
chooses as his share a tract which does not include the 
land sold, he is liable in damages to his vendee.— Nevins 
v. Thomas, Tex., 168. W. Rep. 332. 

115. WasTE—Life-tenant.—The tenant in dower will 
not be enjoined from cutting timber to make rails to put 
the fences in repair,even though the timber on the farm 
is very scarce, for it isthe duty and right of the life- 
tenant to reasonably use the timber for purposes of re 
pair, and such use is no injury to the remainder-man.— 
Calvert v. Rice, Ky., 168. W. Rep. 351. 

116. WIFE’S SEPARATE EsStaTE—Where the separate es- 
state of a wife is mortgaged to secure her husband’s 
note, her estate stands in the relation of surety to that 
debt.— Barrett v. Davis, Mo.,16 8. W. Rep. 377. 

117. Witt—Construction.—A will contained this pro- 
vision: “I give and bequeath to my friend C., of Shir- 
ley, the sum of $5,000, which after his death shall revert 
to the towp aforenamed strictly on this condition, 
namely, that said town shall support fairly and per- 
manently a Unitarian clergyman, in which case all in 
terest accruing on above sum shall be used to aid in 
payment of his salary, failing which it shall revert to 
my heirs atlaw:” Held that, as the town could not 
lawfully support a clergyman, the gift failed, and the 
money went, on C’s death, to the testator’s next of kin. 
—Bullard v. Town of Shirley, Mass., 27 N. E. Rep. 766. 

118. WiLL—Probate—Contest.— Under Code Iowa, §§ 
2338, 2339, itis the duty of one having possession of x 
paper purporting to be the last willof a decedent to 
produce and file the same for probate, and, in the 
event of a contest which is determined adversely to the 
will, he is not personally liable for the costs, in the ab- 
sence of a showing of bad faith, or that the will was 
procured by his undue influence, and they are-properly 
taxed against the estate.—Jn re Carman’s Will, lowa, 48 
N. W. Rep. 985. 


119. WILLS — Testamentary Powers.—A testator gave 
his estate, both real and personal, to his wife for life, 
with the privilege of using the principal of the personal 
estate for her support. The will also contained this 
provision: “But before her death I desire her to pro- 
vide, by will, or otherwise, for a distribution of what 
ever of wy estate may remain in her hands, among her 
and my children.” Held, that the fee to the land vested 
in testator’s heirs at his death, rnd the wife has no 
power to devise the land to one of the children.—Crew 
v. Dixon, Ind., 27 N. E. Rep. 728. . 





